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ACCIDENT. 


1, ARBITRATION No Bak To Surt—EvipENcE oF NeGuicENcE.—An accident policy 
provided that no suit should be brought to recover any sum thereon 
unless the same had just been referred to arbitration. oo 

Held, That the proviso did not make the award a condition precedent to the 
promise to pay, but a mode of enforcing the promise, and such agreement 
is no bar to a suit on this promise. 

Held, That conditions requiring the insured to exercise personal care are 
matters of defense, and burden of proof is on defendant. 


Held, That where the evidence presented showed no negligence, a refusal of 
the court to instruct, that if deceased stood upon a railroad platform or 
got offacar in motion there could be no recovery, was proper. Badenfeld 
vs. Massachusetts Mut. Acc. Ass’n, 716. 


2. DzatH From InwaLinc Gas.—The company does not insure against death 
caused by inhaling gas. It has a right to so limit its liability. The 
claimant has no rights other than those which arise under the policy, 
and under this policy she has no right of action. 


The question as to whether the deceased died by accident or by his own suici- 
dal act is left wholly unsettled. It has no relevancy in this case. Carrie 
M. Richardson vs. Travelers Ins. Co., 743. 


8. DzatH rrom Pustute.—Death from malignant pustule is not death from 
bodily injuries effected through external, violent, and accidental means, 
but is the result of disease within the exception in the policy. Samuel N. 
Bacon vs. U. S. Mut. Acc. Ass’n, 3. 

4, Errect or Poticy ENDoRSEMENT.—The certificate of an accident association 
insured against injuries resulting in total, permanent, or partial perma- 
nent disablement. There was no provision in the body of the certificate 
for payment in case of temporary disablement, but an endorsement on 
the certificate provided that in case of injuries, whether partial or total 
disabling ‘‘by means as provided for in this certificate,” there should 
be payment of a certain weekly relief for a period specified in a schedule of 
certain injuries enumerated, but that injuries not included in the schedule 
should be treated on their merits. 

VOL, XX.—67. 








1058 Index to Volume XX. 


Held, That the endorsement did not enlarge the liability to include injuries 
not permanent. Hollobaugh vs. People’s Mut. Acc. Ins, Ass’n, 811. 

5. In Case or DEATH FROM ERyYsIPELAS—PLEADING.—The plaintiff under an acci- 
dent policy alleged that death was due to erysipelas, resylting from an 
accidental wound. 

Held, That an answer setting forth that the insured had warranted that he 
had no bodily infirmity, whereas he had previously been afflicted and 
was then subject to erysipelas and died from the same, is defective on 
demurrer, as it was not shown that erysipelas was an infirmity which in- 
creased the risk in case of accident. 

An allegation that there was no visible marks of injury on the body of the 
insured, as required by the policy, is repugnant to a prior admission in the 
answer that death was due to erysipelas ensuing upon an accidental cut- 
ting and laceration of the fingers. 


Plaintiff averred that death resulted alone from an accidental injury. 


Held, That the denial of the averment should be simple and direct. An 
answer setting torth that the policy did not cover death resulting from 
poison, and that the injury was caused by poison, is argumentative and 
not good asa plea in bar. Bernays vs. United States Mut, Acc. Ase’n, 852-3, 

6. In Vioxation or Law.—A policy provision exempted from liability for acci- 
dents resulting wholly or partly, directly or indirectly, from the act, 
cause, or condition, or when effected by such act, cause, or condition, or 
under its influence, of among other things a violation of law. 

Held, That an accident from slipping upon frozen ground while returning 
from hunting on Sunday, in violation of the law, is not covered by the 
policy. Duran vs. Standard Life § Accident Ins. Co., 1035. 

7. Ramway EmpLtoyE—PayMENT OF PREMIUM TO AGENT AFTER DEatTH.—An acci- 
dent policy provided that it did not cover entering or leaving moving 
trains, ‘‘ railway employes excepted.” 

Held, That one employed to board incoming and outgoing trains and check 
baggage for a transfer company was within the exception, and whether 
he voluntarily exposed himself to unnecessary danger within a policy 
prohibition was a question for the jury. 

Near-sightedness is not a bodily infirmity within the policy. 

An order for a premium, drawn on an employer and accepted by the company, 
but not presented until after the death of the insured, estops the com- 
pany from claiming forfeiture for non-payment of premium. 

Receipt of the premium by the agent after the death of the insured, with 
knowledge of the facts, estops the company from setting up those facts 
as defences. Cotten vs. Fidelity § Casualty Co., 8. 

8. SunstRoxe.—Sunstroke is a disease and not a bodily injury sustained 
through external, violent, and accidental means, within the meaning of 
an accident policy. “Dozier vs. Fidelity § Casualty Co., 794. 

9, Waar arg Two Entire Feet ?—Where the insured is shot in the back, and 
a paralysis results, involving the total loss of the use of the feet, it is a 
loss of ‘‘ two entire feet,” within the meaning of an accident policy. 
Sheanon vs. Pacific Mut. Life Ins. Co., 90. 


See Fravp; Svurcrpe 1. 
ACCOUNT BOOKS, See Proors or Loss 4. 


; ACCOUNTING. See Premrvm 1. 
ACTION. 


1. Dersct 1x CoMPLAINT.—ALLEGATIONS CONCERNING Proors oF Loss AND VACANCY. 
The mere accidental omission of the company’s name in setting out the 
poilcy in the complaint does not invalidate it. 
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The policy provided that it should not be payable until sixty days after the 
rst meeting of directors after filing proofs of loss. The complaint, set- 
ting forth that information regarding such meeting was refused, but that 
more than sixty days had elapsed since proofs were furnished, together 
with allegations of full performance by plaintiff, sufficiently shows that 

a right of action had accrued. 


It is not necessary in the complaint to allege that the premises did not 
become vacant, as stipulated against in the policy. This is a matter of 
defense. Butternut Mfg. Co. vs. Manufacturers’ Mut. Fire Ins. Co., 313. 


2, In Case or DamaGEe By RAILROAD AND SuBROGATION UNDER PaRTIAL ASSIGN- 
MENT. —The owner of property destroyed through the negligence of a rail- 
road, which was partially insured, assigned to the company to the extent 
of the insurance money paid. 

Held, That the assignment conveyed merely an equitable title, which can only 
be enforced in equity in a suit in its own name jointly with that of the 
owner, or, if he refuse to join, then as defendant. 


Such suit cannot be brought at law by the company alone. 


The provision in the code of Oregon permitting the owner to be made defend- 
ant if he refuses to be joined as plaintiff does not apply to actions at law. 
State Ins. Co. vs. Oregon Ry. § Nav. Co., 737. 


3. In Case oF MortaaGre CreprToR—INSURABLE INTEREST— DECLARATION OF Com- 
PLIANCE.—In West Virginia a mortgage creditor who is named in the pol- 
icy and for whose benefit the policy is taken out in the name of the 
owner, loss, if any, payable to him, may sue in his own name the same 
as if the policy had been made direct to him. He need not sue in the 
name of the owner. 


Any person who has any interest in the property, legal or equitable, or who 
stands in such a relation thereto that its destruction would entail pe- 
cuniary loss upon him, has an insurable interestto the extent of his inter- 
est therein, or to the loss to which he 1s subjected by the casualty. 


The policy provided that suit should not be sustainable until after there had 
been an award; also that suit must be brought within a year. The loss 
was in excess of the insurance. Award was therefore held to be unreces- 
sary, and a suit begun six days before the expiration of the year sus- 
tainable without an award. 


Under the West Virginia statute, a declaration by the claimant in general 
terms, that he has complied with the conditions of the policy and violated 
none of its prohibitions, relieves him from the necessity of making such 
declarations in regard to any particularconditions. Tilley vs. Connecticut 
Fire Ins. Co., 620. 


4. ORDER ON EMPLOYER FoR PREMIuMS—RIGHT oF BENEFicIaRY.—An allegation 
that an order on the employers of insured was accepted for the premium 
and partially collected, and that the remainder might have been collected 
with proper effort, is not met by an allegation that the policy lapsed 
for non-payment of premium without alleging that the failure to collect 
was due to the absence of funds in the employer’s hands. Such counter- 
allegation is not a meritorious defense in a notice to set aside a judg- 
ment by default. A beneficiary who has no insurable interest may sue 
on a policy. The insurance company may not question the right of 
action. The ultimate right to the money is a question between the 
beneficiary and heirs or representatives of insured. Pacific Mut. Life Ins. 
Co. vs. Williams, 815. 


5. Warver or Limrration—Avtuority oF ApsgusTeR.—Denial of liability is a 
waiver of the policy-clause that the policy is payable sixty days after 
loss, and a prior suit will be sustained. 


Where the agent and adjuster of the company, in all matters pertaining to the 
adjustment of losses after investigation, refused payment, proposing in 
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company with an attorney engaged to aid him a cancellation of the pol- 
icy upon reimbursement of premium, and informed the insured that she 
must sue, the company cannot set up a limitation of his authority not 
known to the insured to avoid responsibility for his acts. California Ins. 
Co. vs. Gracey, 28. 

6. Waiver or PReMATURE—PRoors or Loss AND oF VatuE.—Where the policy 
provides that the loss is not payable until sixty days after the date of 
the proofs of loss, a suit begun fifty-eight days after such date is prema- 
ture. An unqualified refusal by the company to pay is, however, a waiver 
of the above stipulation, but the burden of proof is on the claimant to show 
that such refusal was made, failing in which there is no warrant for the 
commencement of the action. 

Proof of loss is not proof of value, and the latter being omitted there is no 
case for the jury. Cascade Ins. Co. vs. Pub. Co., 395 


7. WHERE 1T May BE Brovcut.—In Pennsylvania it is lawful to bring suit 
against an insurance company in any county where the insured property 
may be located, and to direct process to any sheriff in either of the counties 
of the commonwealth. Beech vs. Farmers § Breeders Mut. Live-stock 
Association, 568. 

8. WHERE To BE BrovecatT—Lrmiration.—This policy provided that action must 
be brought in the county where the company was located, and com- 
menced within 60 days after the happening of death. 

Held, that the limitation did not begin to run until the cause of action 
matured, 

Held, that where the death occurred in another county, action might be 
brought there under the Iowa Code § 2,584. Matt vs. Iowa Mut. Aid 
Association, 180 

9. Wuen Wits Limitation.—The policy stipulated that action must be com- 
menced within twelve months. Summons was issued within the year, 
but was set aside, and an alias summons was issued after the termination 
of the year. 


Held, That the action was begun within the required time. Everett vs. Niagara 
Ins. Co., 947 
See AccrpENT 1; ARBITRATION 8; AVERAGE; BENEVOLENT SocrEtTy 26; JUDGMENT; 
JunispicTion; Mortcacor; SuBproGatTion; UNavuTHORIZED Company 1. 


ADJACENT BUILDING. See Apprication 1; Risk 1. 
ADJUSTER. See Action 5; Oruer Insurance 5; Vacant 1, 


ADJUSTMENT. 


AGREEMENT FOR COMPROMISE WITH ADJUSTER—MEASURE oF Damaces.—An oral 
agreement to receive a specified sum in sixty days, in full satisfaction of 
the policy, is not inconsistent with a prior written agreement fixing the 
amount of insurance and of total loss at a larger sum. 

A compromise agreed on with an adjuster, who comes pursuant to’ a notice 
from the company that he will come and close the matter, in the absence 
of knowledge as to limitations of his authority, is binding. Millers’ 
National Ins. Co. vs. Kinneard, 223. 


See APPORTIONMENT; AVERAGE; LirTaTION 2. 
ADMINISTRATOR. See AsstenmEnt 1; LecaL REPRESENTATIVES. 


AGENT. 


1, ANSWER IN APPLICATION BY, AS TO EMPLOYMENT. —The agent was told in answer 
to a question in the application that the applicant was employed by @ 
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railroad company, working in its yards. Theagent directed the answer to 
be written “ laborer,’’ saying it would cover all. 


Held, That the company was estopped from alleging misrepresentation as to 
employment. 


Held, That the burden of proof is on the company to prove forfeiture. 
Wright’s Adm’r vs. Northwestern Mut. Life Ins. Co., 346. 


2. AuTHORITY To Contract By Parot.—The application for accident insurance, 
signed by plaintiff thinking it a receipt, provided that there should be 
no liability until acceptance of the application by the secretary. The 
agent who furnished and filled in the application and took the premium 
assured the applicant that the insurance began at once. 


Held, That under the Wisconsin Rev. St., the agent was a general agent, with 
power to contract for immediate insurance. Mathers vs. Union Mut. Ace. 
Ass'n, 342. 


3. AuTHoRITY To WarvE PayMENT oF PrEMIuM.—The rule that, if an agent ex- 
ceeds his actual authority, and the person dealing with him has notice 
of the fact, the principal is not bound, applied to a case where a local 
agent of a fire insurance company assumed to waive a provision in the 
policy that “ no insurance would be binding until actual payment of the 
premium;” the policy itself containing a provision that none of its terms 
could be waived by any one except the secretary of the company. 
Wilkins vs. State Ins. Co., 478. 


4, Evipence or AuTHoRiITy To Contract By Parou.—A verbal contract of insur- 
ance on hotel furniture, to take effect immediately, was made with the 
local agent of a foreign corporation. The only grants or restrictions of 
authority in the agent’s commission were authority to receive proposals 
for insurance, fix rates of premium, and receive money on behalf of the 
company, subjeet to such instructions and regulations as the general agent 
might give. The general agent had previously written to the local agent 
that if insurance on the property was desired he would take care of it and 
place it in any company desired. The company had previously insured 
the hotel. 

Held, there was sufficient evidence of authority from the general agent to 
contract for this insurance. Harron vs. City of London Fire Ins. Co., 713. 


5. For Service.—Where it appeared that the company had furnished sta- 
tionery to an alleged agent, the manager had directed parties to him for 
insurance, and had informed plaintiff’s attorneys prior to suit that he 
was their agent, a denial of such agency by the secretary, manager, 
and agent, based in part on his failure to file a required bond, was not 
sufficient to defeat a service of summons on him as such agent. Mutual 
Life Ins. Co. vs. Williams, 815. 


6. KNowLEDGE oF MortGacE—In CasE oF Mutua Co.—Actuan Cash VaALuE.— 
The application was written by the agent of the company without asking 
the insured any questions, and was signed by insured without reading. 
The agent knew there was a mortgage on the property but wrote that 
there was not. Held, That the knowledge of the eo was the knowledge 
of the company, and the latter cannot complain of the misstatement. 

There is no distinction between mutual and stock companies as to their 
responsibility for the acts of their agents in taking applications. The 
insured is not a member of a mutual company until he gets his policy, 
and has no legal knowledge of the charter or by-laws of the company 
prior to membership. 

Limitation of an agent’s authority must be brought home to the insured, 
or the acts and knowledge of the agent will be deemed to be the acts and 
knowledge of the company. 

When the actual loss exceeds the amount insured it is not material that the 
court below failed to use the words ‘‘ actual cash value” in defining the 
rere of the company’s liability. Russell vs. Detroit Mutual Fire Ins. Co., 

-19. 
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7. Loans as SET-orF To Commissions.—The company contracted to loan certain 
sums to the agent, which advances should be a lien upon his commissions 
until discharged. 


Held, in an action by the agent for his commissions, the sums loaned were a 
valid set-off. Johnston vs. United States Life Ins. Co., 1054, 


8, Mistake or CueRK. —No insurance agent can be expected by his company to 
attend to all the details of his business in person. The company must 
and should be construed to anticipate the employment of clerks to attend 
to the office when the agent is absent or sick. When the agent’s clerk 
is authorized and intrusted to examine property, and write out a policy 
thereon, his contract and knowledge are the contract and knowledge of 
the agent, and any accidental mistake which he may make isthe mistake 
of the agent, and will be corrected in a court of law in an action on the 
policy. 

If the agent of an insurance company deputize his clerk to examine certain 
property and report upon it, ana to wzite out a policy thereon, and the 
clerk, while intending to write the name of the true owner in the policy, 
writes that of her husband by clerical error and mistake, occasioned by 
the accidental circumstance that the husband’s name happens to be before 
him, such mistake will not defeat the true owner’s right to recover. 
Deitz vs. Providence-Washington Ins. Co., 673. 


9, Recerpt or Premium as EvipENcE oF AuTHoRiTy To Accept SERVICE—WAIVER 
oF INTEMPERANCE. — Where an agent of a foreign company continued to re- 
ceive premiums, and was authorized by the company to adjust the loss, 
and it did not appear that the plaintiffs had any knowledge that the 
power to accept service had been revoked, a motion to quash service on 
such agent was properly overruled. , 


Where the policy provided that it should be forfeited in case the assured 
became so far intemperate as to impair his health seriously and perma- 
nently. or induce delirium tremens, and the evidence was conflicting, a 
verdict for the plaintiff will not be disturbed. 

A charge that the acceptance of premiums by the company, with the knowledge 
of the fact, was a waiver of the stipulation against intemperance, was 
not error where the agent, who received the premiums, knew the insured 
and delivered renewals, reciting that they did not waive intemperance, 
and there was no evidence of concealment. ina Life Ins. Co. vs. Hanna 
et al., 977. 


10. RESPONSIBILITY FOR FatsE ANSWERS IN APPLICATION. —An agent, authorized to 
take applications for insurance, should be regarded to be acting within 
the scope of his authority where he fills up the blank application of 
insurance ; and if, by his fault or negligence, it contains a misstatement 
not authorized by the instructions of the party who signed it, the wrong 
should be imputed to the company and not to the assured. 


When theagent thus authorized by his company to take applications for 
insurance, without the knowledge of the applicant, writes false answers 
to questions contained in the application, contrary to the directions of 
the applicant, who makes true answers to such questions, the company 
will be estopped by the answers thus written by its agent. State Ins. Co. 
vs. Gray, 128. 


. Waiver or INCUMBRANCES BY—SUFFICIENCY oF Proors.—In an application 
for insurance, where correct answers are given to a general agent of the 
company respecting incumbrances on the property of the applicant, and 
such agent fails to mention the incumbrances in the written application, 
but procures the signature of the applicant, accepts the premium. and 
closes the contract, the company will not be relieved from liability on 
account of misrepresentations in the application, although it was stipu- 
lated therein that it should be considered a part of the policy and a 
warranty by the insured of the truth of the statements which it con- 
tained. 
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A general agent of an insurance company can modify the insurance contract, 
or waive a condition of a written policy by parol. 


A provision in an insurance policy respecting incumbrances on the prop- 
erty insured may be waived by the insurance company or its general 
agent; and this, although the policy contains a printed stipulation that 
no agent of the company or any person other than the president or secre- 
tary shall have authority to waive any of the terms or conditions of the 
policy, and all agreements by the president or secretary must be signed 
by either of them. 

Where proofs of loss are taken by a duly authorized adjuster of the company 
who expresses satisfaction with the same, and states that he will forwar 
them to the office of the company, and that the loss will soon be paid, the 
insured has a right to assume, until notified to the contrary, that no 
other or different proofs will be required; and the failure of the company 
to object to them within a reasonable time precludes it from thereafter 
objecting that they are insufficient. German Ins. Co. of Freeport, Ill., vs. 
Gray, 15-16. 


12. Warver or OBJECTIONS To AUTHORITY or.—Where the company received the 
premium without objection, and the agent after waiting a reasonable 
time thereafter, as usual, issued a policy to the insured, the company can- 
not repudiate the agent or his act. Hoge vs. Dwelling-House Ins. Co., 372. 


13. Wat Constirutes—Or Company or InsureD.—A stipulation in an insur- 
ance policy, that any person other than the insured or the duly author- 
ized agent of the company who may have procured the insurance to be 
taken shall be deemed the agent of the insured, will not be binding upon 
the insured as to any act prior to the delivery of the policy, unless notice 
has been given the insured before the negotiations for the policy are 
completed that such a stipulation will be inserted therein. 


When the plaintiff—a corporation doing business at South Bend, Ind.—is no- 
tified by H. Bros., local insurance agents of that city, who have attended 
to the business of placing insurance for the plaintiff, that a policy is 
about to expire, and the insured consents to a renewal of the policy, the 
plaintiff does not hereby make H. Bros. its agents to obtain for it an in- 
surance policy, where they, instead of placing the insurance in some 
company represented by them, apply to a firm of insurance agents in 
another state for such insurance. 


R. & Co., insurance agents at Newport, Ky., were applied to by H. Bros., 
insurance agents at South Bend, Ind., for a policy on the property of the 
plaintiff, and the last-named firm, having no company represented by 
them in which to place the insurance, applied to P., general agent of the 
defendant at New Orleans, for a policy, and forwarded to him a written 
application, signed by them in their firm name of R. & Co., in which are 
contained certain representations which, by the terms of the policy, are 
made warranties, and which representations were untrue as to two ma- 
terial facts therein stated. Held, That R. & Co. were not the agents of 
plaintiff in procuring said policy, and that they were not authorized to 
make an application in writing binding the plaintiff to the truth of such 
representations. 

P., as the general agent of the defendant, issued to the plaintiff a policy upon 
the application of R. & Co., and signed by them in their firm name, 
without requiring any written application signed by the plaintiff or 
its authorized agent. Held, That defendant was bound by such policy, 
although the representations in the application were not binding upon 
the plaintiff. 

When an application is signed by R. & Co., insurance agents, in their firm 
name, the application is what it purports to be—the application of R. & 
Co.; and, as they did not assume to be the agents of plaintiff in making 
the application, P., the general agent of the company, had no right to 
presume they were acting as agents of the plaintiff in making such appli- 
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cation, or authorized by it to make an application binding upon the 
plaintiff, and a policy issued by him will be binding upon the defendant. 
and the representations in the application will be disregarded. ; 


A map of the premises insured, offered in evidence, proven to have been the 
printing of H. Bros., insurance agents at South Bend, Ind., and received 
by the secretary of defendant company at Mitchell, Dak., with the appli- 
cation for insurance from P., its New Orleans agent, was properly ex- 
cluded by the court. 


H, Bros., insurance agents, who had been placing insurance for the plaintiff, 
applied to R. & Co., insurance agents in another state, for a policy for 
plaintiff, and the last-named firm, having no company represented by 
them willing to take the insurance, applied to P., a quateel eneet of the 
defendant at New Orleans, who issued the policy in controversy in this 
action, forwarded it to R. & Co., who forwarded it to H. Bros., who de- 
livered the policy to plaintiff, collected the premium, and, after deduct- 
ing their commission, remitted balance to R. & Co., who credited it to 
P., with whom that firm a insurance business, and with 
whom they had an open account. Held, That P., by forwarding the pol- 
icy, with authority to collect premium, to R. & Co., made R. & Co. the 
agents of the defendant for that purpose, and that the premium was in 
effect paid to the compen under the terms of the policy. South Bend Toy 
Mfg. Co. vs. Dakota F. § M. Ins. Co., 871-2. 


See Accipent 7; ApsusTER; APPLICATION; Broker; Fraup; INsuraBLE INTEREST; 
MorTGaGEE 2; Ornat ConTRACT; OTHER INSURANCE; Poticy 3; Premium 3, 4,5; 
Premium Norte 1, 4; Proors or Loss 10; Rescission; Trix 13, 14; Use 1, 2; 
Vacant 3; Vauuation; Wire’s Poticy 1. 


ALIENATION. 


1, Contract or Satz.—A contract of sale which passes the equitable title and 
beneticial interest is a violation of the policy provision making it void 
if the property be sold or transferred, or any change take place in title or 
possession. Cottingham vs. Fireman/s Fund Ins. Co., 187. 

2. In Case or CANCELLATION AND ASSIGNMENT OF MortGaGe.—Alienation of the 
property without consent of jhe insurer indorsed, as required on the policy, 
renders the policy void in the hands of the purchaser to whom it had 

___ been assigned. 

A return of the policy by an officer of the company with the remark that it 
had been canceled, upon application for an endorsement of consent to 
alienation, cannot be alleged as parol consent, on the ground that the 
policy had not actually been canceled. 


A mortgagee to whom loss was payable received the insurance moneys due on 
other policies and applied part to the reduction of the mortgage debt and 
part was given to the canteen. Subsequently, the latter received from 
an assignee of the mortgagee an assignment both of the mortgage and 
the policy in dispute. The policy provided that the insurer should be 
subrogated to the rights of the mortgagee. 

Held, that the purchaser’s claim on the policy was not strengthened. It was 
already invalid whep assigned, and, if otherwise, would be barred in the 
hands of the purchaser, since the company was subrogated and could 
claim reimbursement from him. Lett vs. Guardian Fire Ins. Co., 176. 


See TrtLe. 


APPLICATION. 


1,.Apsacent Burpinc.—The application stated the nearest building to be 
ninety feet, whereas it was seventy-two feet. It provided that the rep- 
resentations were true so far as known to the applicant, and material. 
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The policy provided that the application was a part thereof and a 
watlranty. 
Held, That in the absence of evidence that the insured knew the correct 


distance, the statement was not a warranty. Noone vs. Transatlantic 
Ins. Co., 776. 


2. ANSWERS As TO PHysiIctaN.—To the question. ‘‘Have you personally con- 
sulted a physician, been prescribed for or professionally treated within the 
past ten years?” The answer was ‘‘No.” The application was a warranty. 


Held, That it was not necessary that a false answer should be intentionally 
so to work a forfeiture. 


Held, That consultation or treatment meant for the purpose of procuring or 
furnishing any medical aid and not simply for a specific disease. 

Held, That a subsequent question inquiring, “if so, for what disease,” did 
not limit the scope of the first question. 


Held, That giving medicine by a physician to relieve suffering is prescribing. 


Ajury may be cautioned against being influenced by sympathy. Cobb vs. 
Covenant Mut, Benefit Ass’n, 215. 


8. Dentat or Liasrirty A WaAtvER or Proors or Loss—KNOWLEDGE OF AGENT A 
WaAltIvER OF MISREPRESENTATION—INTEREST.—Where a fire insurance policy 
was issued by an insurance company, and afterwards the insured property 
was destroyed by fire, and the company then denied all liability on the 
ground that the policy was void, held, that by this denial the company 
in effect waived all its rights under certain stipulations in the policy 
requiring proofs of loss to be made, and giving the company sixty days 
thereafter within which to pay the loss; and a suit brought on the pol- 
icy within less than the sixty days is not prematurely brought. 

Where a local agent ofa fire insurance company furnishes a blank applica- 
tion to a party seeking insurance, and the agent himself, who has full 
and complete uewintane of all the facts, fills up the blanks and informs 
the applicant that the same is done correctly, and the applicant believes 
him and signs the application, and afterwards a policy is issued thereon, 
and afterwards a fire occurs, destroying all the insured property, held, 
that the company cannot then claim that the insurance policy is void be- 
cause of inaccurate or incomplete statements in the application. 


Where the prayer of a petition asks for interest from a certain date, the 
plaintiff cannot recover interest from a prior date. Phenix Ins. Co. vs. 
Weeks, 541. 

4, Evipence or Bap HeattH.—The insured said in the application that she 
was in sound health. She died nine months after the policy was is- 
sued. There was evidence that she died of phthisis and was sick three 
years before death. Held, error in refusing to instruct for the company, 
and the judgment was reversed. Metropolitan Life Ins. Co. of N. Y. vs. 
Dempsey, 547. 


5. Fatsz ANSWER BY AGENT AS TO REJECTION By OTHER Companies.—The ap- 
plication was filled by the —_ and signed by the insured without 


reading it. The question whether the insured had ever been rejected by 
another company was answered ‘‘ No,” though the insured had informed 
the agent to the contrary. The policy provided that it should be void if 
the representations in the application were untrue, and the application 
warranted its statements to be true whether written by the hand of the 
insured or not. 

Held, That the company was estopped from setting up the false answer in the 
application, and a reformation of the contract was not necessary for 
recovery. 


Held, That where the application provided that the contract should be con- 
strued according to the charter, it was not necessary to allege in the com- 


plaint that there was nothing in the charter to preclude the plaintiff 
from setting up the estoppel. 
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A finding, that the agent had been informed of the rejection a short time be- 
fore and had written the answer without reading the question to the in- 
sured, sustains an averment in the complaint that the agent was told at 
the time that the insured had been rejected. Germania Life Ins. Co. vs. 
Iunkenheimer, 882. 


6. Huspanp as Acrnt or Wirz.— Where the application for a membership in a 
mutual insurance company becomes a part of the certificate of member- 
ship, and the application states that it “‘ must be signed by the applicant, 
or the certificate, if issued, will be void,” and where it is further shown 
that an application was made by the husband for the.wife, in her absence, 
and the application was signed by him with the knowledge and consent 
of the agent of the company, and it is further shown that the application 
was made at the direction of the wife, and afterwards she is informed by 
the husband of the making of the application, and his action is approved 
by her, held, that by such direction and ratification the signature to the 
application, in the absence of fraud, becomes in law the signature of the 
wife, and is binding upon the insurance company. Somers vs. Kansas 
Protective Union, 616. 


7. In PLeapincs.—Where a paper referred to in an affidavit of defense is an 
important factor in a case, and the defendant attempts to set up his in- 
terpretation of it as a defense, or draw alleged facts, he must attach a 
copy to his affidavit. 


Where the defense is misrepresentations in the application, the application 


must be attached to the policy; otherwise it cannot be offered in evidence 
and is no part of the contract. 


The act of Pennsylvania relative to so attaching the application applies to 
all companies of that state no matter where the property may be located 
and to all other companies insuring property or lives within the state. 
Kittanning Ins. Co. vs. Hebb, 92. 


8. KNOWLEDGE or AGENT As TO D1aGRAM AND Iron Sare.—The diagram accom- 
panying the application was made by the solicitor from his own knowl- 
edge. “The policy contained a warranty that the diagram was correct, 

. and the application recited that the agent in preparing a diagram acted 
as agent of the insured. 


Held, That where the insured was ignorant of the property, the company was. 
responsible for incorrectness in the diagram. 


The een stated in answer to a question whether insured would agree 


to keep books of account in a safe, that they would be kept in his dwell- 
ing, and the agent was told he had no safe. The policy contained a war- 
ranty that they would be kept in a safe or some secure place not exposed 
to a fire which would destroy the building. The dwelling was part of 
the building insured. 

Held, That the company by issuing the policy with a knowledge of the facts, 
waived the requirement. Spratt vs. New Orleans Ins. Co., 955. 


9. Lzx Loct ConrracTUs—STATEMENTS AS TO OCCUPATION AND PHYSICIAN.— 
Where an application for life insurance is made, and the policy is deliv- 
ered, and the premium is paid in Maryland, the courts of that state 
have jurisdiction. 

Although sued in Maryland, the policy of a Pennsylvania company is to be 
construed by Pennsylvania statutes, and conditions of the policy which 
might otherwise be valid in Maryland are invalid so far as they conflict 
with the statutes of the state from which the company comes. 


The policy contained warranties that all the answers and statements in 
the application were true, but it was held that inquiry in reference to 
them ought to be, not only were they true, but also were they made in 
good faith and were they material to the risk ? The Pennsylvania statutes 
permitting this treatment of the warranties. 
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The insured was a country merchant and sold wine and whiskey among 
other things. In answer to the question whether he was connected in any 
way with the sale or manufactare of malt or spirituous liquors, he an- 
swered, No. Held, nota warranty, but a question of good faith, which must 
be determined by surrounding circumstances and the accompanying facts 
which marked the character of the transaction. 


A physician had succeeded his father as the family doctor of the insured. 
Evidence showed that the insured had consulted both, while his applica- 
tion stated that he had only consulted the father during a period of ten 
years. Held, not to impugn a claim otherwise just, in the absence of 
proof that the answer in the application was not in good faith and that it 
was material to the risk. Fidelity Mut. Life Ass’n of Phila. vs. Ficklin et 
al., 534. . 

10. Mepican ATreNDANcE.—The insured states in the application that he had 
not had medical attendance within a year. A physician testified that he 
attended insured within that time and prescribed for him in the presence: 
of certain members of the family. These members testified that they had 
no recollection of it. 


Held, That the physician might have been mistaken as to the date, and the 
question whether the statement in the application was untrue was a 
proper one for the jury. O'Hara vs. United Brethren Mut. Aid Soc., 937. 


11. Pxeapinc.—In an action on a policy ofinsurance, a copy of the applica- 
tion need not be set out in the complaint. Britt vs. Mutual Benefit Life 
Ins, Co., 933. 


12, Responstpruity or AGENT.—Where the applicant was an ignorant man who 
could neither read nor write, and did not know his age, and the agent put 
him down in the application as 43, saying that he would put him in at 
that age anyhow and make him younger than he was, the company was 
estopped to set up misrepresentation as to age. Keystone Mut. Ben. Ass’n 
vs. Jones, 88. 


13. Survey as RepresENTATION.—Plaintifi’s brokers promised at the time of 
making application for a policy to furnish a survey and diagram, the 
company otherwise refusing to take the risk. It was furnished accord- 
ingly though subsequent to the issue of the policy. The policy referred 
to such survey for further information and made it a part of the policy. 


Held, That theugh the fact of its being subsequent to the policy may have 
deprived the survey of force as a warranty, it did not destroy its effect 
as a representation of facts made as an inducement to insure, and if ma- 
terially false a tender back of premium and notice of cancellation be- 
fore suit operated as a rescission of the contract. 

Held, That the insured, having agreed to furnish the survey, could not object 
to the parties who furnished it in accordance with such agreement as 
being unauthorized. Rankin vs. Amazon Ins. Co., 844. 

14. Warranty as To TrTLE WHEN VERBAL—ENDORSEMENTS ON Powicy.—In con 
struing warranties contained in policies of insurance, the prime object 
to be reached is the intentions of the parties, and if that can be found, 
such intention must control. But where the provisions are clear and un- 
ambiguous they are entitled to literal interpretation, and wherever in a 
policy there is a clear breach of warranty, however immaterial it may 
be, the policy will be voided. 

The provision contained in the warranty, that any application or statement 
connected with the procuring of the insurance is true and shall ve a part 
of the policy, makes the oral application and statement at the time the 
policy was applied for a part of the contract, and the finding of the jury 
in regard to what that oral statement was is conclusive upon the com- 
pany in regard to title and mortgage. 

Where the application is verbal, oral proof may be introduced to show that 
the nature of the title was stated. and the burden falls upon the insurer 
to ascertain the facts if it writes without first dsking questions. 
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“*Indorsement on the policy ” of the title or changes thereof, or mortgages, re- 
fers to transactions after insurance. Existing breaches of the policy pro- 
visions in these respects do not void the contract from the moment of 
its issue because it does not contain such endorsements. Hoose vs. Pres- 
colt Ins. Co., 506. 


15. WarvER OF REPRESENTATIONS aS TO USE—VERBAL STATEMENTS.—Where the 
insurer asks no information and the insured makes no representa- 
tions, and the insurer chooses to assume the risk, he must be presumed, 
in point of law, todo so at his own peril. Where the insurer is familiar 
with the property and its uses and occupation before insuring, he is 
estopped from setting up a misstatement in reference thereto in the 
application. 

Verbal statements made in an oral application are mere representations, and 
even though referred in the policy do not become warranties. Only 
written matter can be made part of a written contract. Wytheville Ins. 
B. Co. vs. Stultz, 481. 


16. WuaeEn sy Lerrer.—The policy provides that if an application was referred 
to therein it should be a part of the policy. The application was by a 
letter stating that a certain amount of insurance would be carried, but 
there was no refereuce in the policy to this letter. 


Held, That the letter was no part of the contract. Citizens Ins. Co. vs 
Hoffman, 1019. 


17. WHEN Frutep By AGent.—The agent filled up the application and incor- 
rectly named the amount of incumbrance, which had been correctly stated 
to him by applicant. Application was then signed by applicant with- 
out reading. The application was not attached to the policy, but was 
filed in the company’s office. Held, That the carelessness or mistake of 
the agent was not chargeable to the applicant, and the company could 
not plead the acts of its own representative to defeat the policy. Soin 
regard to a clause in the application which the applicant did not read, 
limiting the powers of the agent. ‘The applicant had no notice of the 
misrepresentation. Tubbs vs. Dwelling-house Ins. Co., 463. 

18. WHEN FILLED By AGENT.—Where an applicant warrants his statements to 
be true, whether written by his own hand or not, and agrees that their 
falsity shall defeat recovery on a certificate, and where the certificate 
refers to such application, and provides, moreover, that every person ac- 
quiring any interest in the contract adopts and warrants such state- 
ments to be true, the warranty is binding, and if the statements of the 
applicant, or any of them, turn out to be false the contract is void, and 
the claimants, whether assignees or others, are not entitled to recover. 


In such a case the agent who filled up the application from the verbal dicta- 
tion of the applicant was presumably faithful, and wrote as the applicant 
dictated. % 

The clause in the certificate that no agent has power to waive the provi- 
sions of the contract is good, but even if it were not it would not estop 
the company from the benefit of the falsity of the answers in the appli- 
cation. Wilkins vs. Mut. Reserve Fund Life Ass’n, 429. 

19. Wen REFERRED TO AND NoT FuRNISHED— WatcHMAN. —The warranty of an 
application and survey, specially referred to in policy for further particu- 
lars, is not affected by the fact that the paper referred to was prepared 
on the blank of another company and was not actually furnished until 
after the execution of the policy. Until furnished there was no completed 
contract. 


A provision requiring a watchman to be continually about the premises by 
day and night when mills are idle is not complied with by a watchman 
sleeping in a building three hundred feet away with consent of insured. 
Rankin et al. vs. Amazon Ins. Co., 278. 

See Acrent; Benevotent Socrery 3; Description; Evipence 2; Insanity 2 


Purapine 1; Poricy 1; Proors or Loss 5; Wire’s Poxscy 1. 
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APPORTIONMENT. 


In Case or ScueputE.—The policy recited; ‘‘ This policy being for $1,000, 
covers pro-rata each of the following amounts.” Then followed a sched- 
ule of items with sums insured on each, the whole footing up to $3,510. 
The insured had made application for $3,510 of insurance distributed in 
the manner indicated, addressed to another company and sent to agents 
to place. This was the only policy they could obtain. 

Held, That the $1,000 of insurance was to be distributed to each item in the 

roportion that its stated value bore to the whole, and the company was 
Tiable on each for 1000-3510ths of the amountso stated. Citizens’ Ins. Co. 
vs. Ayers, 60. 


APPRAISEMENT. See Arsirration; Proors or Loss 11. 
° 


ARBITRATION. 


1. As Evipence.—Where an award of appraisers had been obtained, which 
was strictly within the terms of the policy, a ruling that such award was 
not admissible as evidence for any purpose was error, calling for reversal 
of judgment. Herndon et al. vs. Imperial Ins. Co., 186. 


2. Errect oF Rerarninc Proor or Loss—InterEst.—The policy provided that, 
in case of failure to agree as to the amount of damage, the question should 
at the written request of either party be submitted to arbitration; also 
that until such appraisal was permitted the loss should not be payable. 
Proofs of loss were rejected by the company because they stated that the 
loss had been estimated by a selected by the agent and the insured, 
which the company denied. No objections were made, however, as to 
the amount, and no request made for arbitration. 

Held, That the insured was not obligated to request an appraisement before 
bringing action. 

Held, That the rights of the company would not have been prejudiced by the 
retention of the proofs even if the statement in them were false. 


Held, That the policy being by its terms payable sixty days after delivery of 
the proofs, the insured was entitled to interest from that time. Randall 
et al. vs. American Fire Ins. Co., 596-7. 


8. Proors or Loss asa Watver.—The policy provided that in case of loss an 
inventory should be furnished and the amount of sound value and of 
damage should be ascertained by an appraisal, and until the required 
proofs were producéd and ‘‘examinations and appraisals permitted by 
claimant,” the loss should not be payable; also, that in case differences 
should arise after proof received in due form, the matter should be sub- 
mitted at the written request of either party to arbitration, whose award 
should be binding. 


Held, That the first appraisal stipulated for was a part of the proofs of loss, 
and the reception of proofs without such appraisal without objection was 
a waiver of the requirement. 


Held, That, in case of such waiver, a refusal to submit to the second appraise- 
ment stipulated for on written request did not bar the right of action, 
since no such penalty was atéached. In such case the stipulation for ap- 
praisement is not a condition precedent, but is collateral. Its violation 
will not bar an action on the contract, but will support a separate action 
for violation. Hamilton vs. Home Ins. Co., 97-98. 


4, Resection or Proors aS WaAIvER—ALLEGATION oF VaLuaTion.—The policy 
provided for arbitration in case of disagreement as to the loss, and, further, 
that no action ‘shall be sustainable until after an award shall have been 
obtained’ in the manner provided, ‘‘ which is agreed to be a condition 
precedent.” 
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Held, That where the proofs were rejected because of a statement in that the 
loss had been estimated by parties mutually agreed on which the com- 
pany denied, but there was no disagreement as to the amount or request 
for arbitration, the insured was not obligated to request such arbitration 
as a condition precedent to a suit. 

Held, That the plaintiff could property allege the value of the property and 
also that it had been ascertained by arbitration. If the conditions did 
not arise requiring arbitration, the allegation as to this would be mere 
surplusage. Randall et al. vs. Phenix Ins. Co., 613, 


5, Revocation as WaIvER—EFFECT OF—BURDEN OF Proor or Fraup.—The Circuit 
Court Rule, Mich., 104, permits an abstract of the policy instead of the 
policy itself or afullcopy, and proof must be made in the same way as 
if the declaration had set forth the policy in full. 


An agreement to arbitrate the damages to goods waives any other arbitration 
and award provided for by the policy. ® 

Revocation by the insured of such agreement to arbitrate, and sale of the 
goods by him, deprives him of his right to sue upon the policy. 

Silence of the company’s adjuster does not constitute acquiescence in such 
revocation. 

But a delay of two months, followed by a demand by the insurer for an ex- 
amination of the insured under oath, waives the above forfeiture. 

Adoption by the insured of the arbitrator’s schedule of values and damages 
binds him in the absence of fraud or mistake. 

The burden of proof is upon the party who alleges fraud to make the same 
clearly and satisfactorily appear to the jury. 

‘When a jury find for a less amount than the least awarded by two appraise- 
ments put before them for their choice, their tinding will be set aside. 
They are bound to adopt one or the other. Morley vs. Liverpool § London 
§ Globe Ins. Co., 577. 


-6. WatvER OF PRooFs AND FAILURE TO REQUEST AS WAIVER OF—INTEREST.—The 
policy provided that in case of differences as to amount of loss after 
proofs rescind, the matter should be submitted on written request to ar- 
bitration, and that no suit should be maintainable until such award 
had been obtained. 

Held, ‘That a waiver of the formal proofs of loss, together with the presenta- 
tion of a builder’s affidavit by insured, as to amount of loss, was not a 
waiver of the arbitration clause. 

‘That the mere failure to request an arbitration does not give a right of action 
in the absence of a waiver of arbitration. 

Where there is no fixed date or time for payment of claim, or wrongful with- 
holding or liquidated damages, interest will run from the commencement 
of suit. Hutchinson vs. Liverpool § London § Globe., 273. 

7. WHEN IT WILL BE SET ASIDE—JURISDICTION OF EQuiry—ABSENCE OF APPORTION- 
MENT.—An award rendered by an arbitrator on a damaged stock without 
any personal examination of the stock, and based simply on the bills, 
invoices, and inventories, is invalid; as is also an award without sufficient 
evidence or proper hearing or made under direction of one of the parties. 

An arbitrator must act in consultation with the other arbitrators, but if 

. called as an umpire it was proper to make up his decision alone. 

‘The Montana statute of 1379, regarding arbitration cannot deprive the Fed- 
eral court of jurisdiction in equity to set aside an award. 

Where misconduct is charged, equity has jurisdiction. 

Where several companies join in arbitration and a single award is made, & 
single bill may be brought by all to set it aside. 

Where the amount insured by each company exceeded $2,000 and there ap- 
pears nothing to show that the loss is to be apportioned, the court will 
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assume jurisdiction since the plaintiff might select any of the companies 
and sue for the entire loss. artford Fire Ins. Co. et al. vs. Bonner Mercan- 
tile Co., 232. 


& Wuxen Not Conprttion PrecEpENT To AcTION—WAIvER or.—A clause in a 
policy of insurance, which simply provides that any difference of opinion 
between the company and the insured, as to the amount of loss sustained 
by the latter, may be arbitrated, does not constitute such arbitration a 
condition precedent to bringing suit thereon. Such provision leaves 
arbitration optional with the parties, and either may decline to arbitrate. 


Where a policy contains an arbitration clause, and, by its terms, makes arbi- 
tration a condition precedent, and the insured, who has suffered a loss 
thereunder, demands arbitration, and the company refuses, such refusal 
is a waiver of the provision, and the company may not subsequently 
insist upon arbitration, and is also estopped from setting up failure to 
arbitrate as a defense to an action on said policy. Continental Ins. Co. of 
N. Y. va. Wilson, 269. 


See Proors or Loss 11; AccmeEnt 1 


ASSESSMENT 


1. Notice or—REINsTATEMENT.—It was a condition of the charter and by-laws 
that. a member failing to receive notices of assessments at certain dates 
named should notify the association in writing, and if his assessment re- 
mained unpaid thirty days after such dates his certificate became void. 
The insured paid up to and including April 1, 1884, but did not pay the 
following assessment of June, nor any thereafter. A notice of assess- 
ment addressed to a member according to the association’s usual course of 
business was to be sufficient compliance with the conditions on the part of 
the association. 


The controlling question in this case was in regard to whether or not the 
association gave the insured notice of the assessment of June, 1884. The 
evidence on this point was conflicting, and it was held that as the mem- 
ber did not receive the notice it was not sent; that he was not bound to 
pay an assessment of which notice was not given; and that his member- 
ship was not forfeited. 


Application for reinstatement six months after the alleged forfeiture does not, 
under the above circumstances, constitute a waiver on the part of the 
insured of his rights asa member. Mutual Reserve Fund Life Association 
vs. Hamlin., 696-7. 


2. PRocEEps IN CasE oF INSoLVENCy.—Where an assessment for a death loss had 
been collected but not paid to the beneficiary prior to insolvency. 


Held, That the proceeds of such assessment must be treated as part of the 
general assets, after insolvency to be distributed pro rata among the death 
claimants. The question is controlled by Sec. 5934 of Missouri Statutes 
of 1889. Lllerbe, Superintendent of Insurance Department, vs. Farmers § 
Mechanics Mut. Aid Ass’n, 780. 


3. Warver or.—The policy stipulated for the payment of an assessment every 
two months, and, in case of default for thirty days after notice, it should 
be void. On or about the 1st of September, when assessments due on 
the Ist of June and of August were still unpaid, the company wrote re- 
questing payment. It also wrote another letter notifying him that an 
assessment would be due on October 1st. The insured tendered the 
amount of the June and August assessments on September 26th, which 
was refused and due on the Sept. 30th. 


Held, That the forfeiture of the contract was waived by the notice of the 
October assessment given with knowledge of thefacts. Murray vs. Home 
Benefit Life Ase’n, 905. 


See BENEVOLENT Soctety; Mutua Company 3; PREMIUM. 
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ASSIGNEE. 


INTEREST IN Poticy.—The beneficiary of a policy on the life of her father as- 

signed a part of her interest to her sister, and afterwards assigned the 

olicy to F., who had no insurable interest. In an action by the bene- 
ciary to recover from F. who had received the insurance money. 

Held, That F., after being allowed the amount of assessments paid by him and 
the sums he paid the assignees for their advancements, was not entitled 
to further credit for the interest of the sister which she claimed to have 
surrendered to the beneficiary, nor for an alleged assignment of her in- 
terest by the sister to another party who had no insurable interest. 
Brennan vs. Franey, 897. 


See Surcrpe 2; Tire 4. 


ASSIGNMENT. 


1. AGREEMENT As TO ADMINISTRATOR—SUFFICIENT CoNSIDERATION.—On the death 
of A., unmarried and intestate, his mother, brothers, and sister, the 
last being represented by her husband, agreed in writing that J., one 
of the brothers, should be appointed administrator; that J. should ar- 
range for the care of the burial lot and the erection of a tombstone; 
should receive orders for the life insurance of A.; should pay the debts of 
A.; and should divide the residue equally among the next of kin of A. 
J. was appointed administrator, the sister and her-husband signing the 
petition for his appointment. It turned out that the life insurance poli- 
cies were payable to the sister and she gave to J. orders to collect the 
amounts due on them, but afterwards revoked the orders. 


Held, That the agreement had been ratified by the sister. 


Held, Further, that the agreement was a fair family arrangement, of which 
the sufficient consideration was the surrender by each of a possible larger 
share in the decedent’s estate for a certainly equal one. 

Held, Further, that in such a family arrangement the care of the burial lot 
was a sufficient consideration. In such arrangements courts do not 
examine the quantum of consideration. 

Held, Further, that the ratification of the agreement by the sister and her de- 
livery of the orders for the life insurance moneys were an equitable as- 
signment of the moneys to J. for the purposes uf the agreement; that the 
orders were coupled with an interest and were irrevocable. Sup. Ass'y 
of the R. 8. of G. F. vs. Campbell, Adm’r, et al., 986. 

2. In ABSENCE oF INSURABLE INTEREST.—Where a policy has been taken out by 
one on his own life and subsequently sold and assigned to another who 
has no interest, good. faith will not sustain the assignment. The as- 
signee will be entitled only to the money expended for the purchase and 
subsequent premiums. The balance of the fund will belong to the estate 
of the insured. Downey vs. Hoffer, 84. 

3. Unper Durrss—Limr1ratrion—Parou Contract.—In the absence of any allega- 
tion to the contrary, a contract will be presumed to be by parol, and not 
in writing, and in such case a motion to make the complaint more defin- 
ite when sufficiently so regarding the matter complained of will not 
prevail. 

Where a debtor has assigned his policy to secure his creditor, and acquiesces 
in the assignment for many years, permitting the creditor to pay the 
premiums, he will not be heard to complain that the assignment was 
procured under duress in order to avoid it. 

Where it was agreed in the assignment that the premiums paid by the 
assignee should be paid out of the proceeds of the policy, the statute of 
limitations does not apply to premiums paid more than six years before 
the maturity of the policy or commencement of suit. Walker vs. Larkin 
et al., 709-10. 





Index to Volume XX. 1073 


4, WHEN MavE as CoLLATERAL—EVIDENCE OF VALUATION.—The assignment of a 
fire policy without consent of the company, as collateral security for an 
indebtedness, does not defeat the ares but such an assignment is not 
valid as against the assignees of the claim after the fire, but this latter 
holding is partly; at least, based upon the fact that the property and 
the fire and the later assignments were in Iowa, and that the New York 
court dealing with the first assignment had no jurisdiction. 


Defendant, after having by proper pleadings made K. a party to the suit, is 
estopped from claiming that he is not a necessary party. 


The original policy-holder, after assigning his claim subsequent to the fire, is 
not a trustee for the assignees of such claim. 


Statements by a warehouseman as to the quantity of goods stored from time 
to time are not mere heresay, but are admissible as evidence. 


The price of eggs bought from producers is not a proper measure of the price 
of ‘‘ cold storage eggs.” 


The burden of proof to show an assignment rests upon the party which pleads 
such an assignment. Kelly vs. Norwich Union Fire Ins. Co., 424. 


5. WHEN A Sate.—In an action to compel a re-assignment of a paid-up policy 
of life insurance it was found that plaintiff’s testator assigned the polic 
to defendants in consideration of its surrender value, and received bac 
an agreement to sell the same to him on or before a specified day on re- 
payment of that sum, and that if payment was not made on that day they 
would pay him $100 on demand in full of all claims, and that no payment. 
was made on the day specified. The court found that the transaction was 
a sale of the policy and not a mortgage and dismissed the complaint. 
No exceptions were taken to the findings of fact. Held, that the facts. 
found justified the conclusion of law and that there was no error. Jran- 
cis X. Brennan vs. Geo. W. Crouch, 565. 


See Action 2; ALIENATION 2; BENEvoLENT Socrety 2, 16; InsotvENcy 1; Morr- 
GAGEE 2; Risk 4; True 1; Wire’s Poricy 2. 


ATTACHMENT. See Orat Norice. 


AVERAGE. 


AcTIoN AND ADJUSTMENT IN CasE OF Part OWNER—ABANDONMENT OF VoOYAGE,— 
Where a suit has been brought against one of two ship-owners, and prop- 
erty attached thereunder released before the name of the other owner is 
introduced, the suit must be regarded as against the original re- 
spondent only. 


A part owner of a vessel is liable in solido for a balance due on an average 
adjustment. 


A district court proceeding in admiralty has jurisdiction by foreign attach- 
ment in a suit against a vessel-owner to recover a balance due on an 
average adjustment. 


A vessel, having been damaged, put into Fayal, and was unable to proceed on 
her voyage, Her cargo was removed, and the vessel sold. The master 
sought a substitute, but was unable to find one. He then collected pro 
rata freight from the underwriters’ agents, who shipped the cargo to its 
destination, advancing the necessary supplies, and chartering a vessel. 
Held, although the bill of lading at Fayal was taken in the master’s 
name, the voyage was abandoned, and a severance of interests occurred 
there, and hence the rights of the parties in an adjustment are to be de- 
termined by the rules prevailing at Fayal, even though no demand was 
made there for an adjustment. National Board of Marine Underwriters vs. 
Melchers, 647-8. 


AWARD, See ARBITRATION. 
VoL, XX.-—68. 
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BAILEE. 


Os.ications To InsunE—EvipEence.—Property was received by a bailee under 
agreement to hold in store, pay freight, and keep insured for bailor, It 
was claimed by the bailee that there had been a full settlement of all 
claims before the loss. 

Held, in a suit for an accounting of insurance moneys received by bailee, 
that, where the evidence of a settlement was conflicting, a finding for 
the bailee was a finding of such settlement, and of a termination of the 
obligation of the bailee to insure. 

Held, That the admission of evidence of subsequent insurance of his charges 
by bailee was not prejudicial. The bailor would have no claim on such 
insurance. Sickles et al. vs. Brabbitts et al., 473. 


See WAREHOUSEMAN. 


BENEFICIARY. See Action 4; BENEVoLENT Society; Tittz 11. 


BENEVOLENT ASSOCIATION. 


Szconp AssessMENT.— Where the by-laws of a benevolent association stipulate 
that the members shall only be subject to one assessment for each death 
claim, and an assessment is made but the claim is not paid in full, the 
members are not subject to a second assessment whether the amount real- 
ized was sufficient or not, and a mandamus will not lie to compel such 
assessment. People ex. rel. Meyers vs. Masonic Guild § Mut. Ben. Ass'n, 
858. 


BENEVOLENT SOCIETY. 


1, AssEsSMENT BY SUBORDINATE LopGE as Watver.—The promise to pay a benev- 
olent certificate was conditioned on the member being in good standing. 
Through failure to pay dues, the member according to the constitution 
was not in good standing. 

Held, that where a subordinate society continued to assess, and through its 
officers receive, subsequent dues beyond the scope of their authority, 
such acts were not a waiver of the forfeiture as prescribed by the 
constitution. Lyon vs. Supreme Assembly Royal Society of G. F., 451. 

2. ASSIGNMENT OF CERTIFICATE, WITHOUT INSURABLE INTEREST, BY CREDITOR.—A 
creditor took out an insurance on the life of his debtor, and afterwards as- 
signed the policy to one who had no insurable interest, as security for a 
debt, and who continued to pay the dues. Afterwards the business of the 
company was taken over by defendant, and certificates payable to the as 
signee were issued by.it in exchange for the surrender of the original 
policy. 

Held, that in Maryland an insurable interest was not necessary to support the 
assignment of the policy where originally valid. 

Held, that the certificates, though considered alone would be void for want 
of interest, are valid, being only the substitution of another for an origi- 
nal liability. 

Where the certificates stated that they were payable to plaintiff, if living; at 
the end of 90 days after death ; a complaint which states that they were 
payable to plaintiff on death of insured is a variance. 

The rendering of final judgment while an issue remained untried was error. 
Souder vs. Home Friendly Society, 33. 

3. AurHority To SusPEND—L1IABILITY TO AssESSMENT—F'ALSE REPRESENTATIONS IN 
AppurcaTIoNn as TO BENEFICIARY.—A member of a lodge in the Knights of 
Pythias was accused before his lodge of giving a false age upon entrance. 
The committee appointed to try him, and report their opinion of his 
guilt or innocence, reported that they believed a false age had been given, 
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and that a majority of the committee did not believe it had been given 
with any malicious intent or intent to defraud. Held, That this report 
did not convict the member of any offense; and that a vote of the lodge 
thereon, suspending the member for ninety-nine years, without any 
further hearing or any appeal, was unauthorized and void. 


A grand lodge in the K. of P. has power to reverse the action of a subordi- 
nate lodge suspending one of its members, without the regular taking and 
prosecution of an appeal, and after the death of the suspended member. 


‘The Endowment Rank of the Order of K. of P. isa voluntary mutual life in- 
surance association, open to members of the order only, and under its 
constitution, when the action of a subordinate lodge suspending one of 
its members is reversed by the superior grand lodge, the standing of the 
member in the Endowment Rank will be deemed in law to have always 
been the same as if no suspension had taken place. 


A member of the order of K. of P., actually suspended by his lodge, is not 
subject to assessment in the Endowment Rank until his suspension is 
reversed, when he becomes bound to pay all assessments levied during 
his suspension. 


In contracts of life insurance, courts do not favor warranties by construction. 


Statements contained in an application for life insurance are of themselves 
mere representations, and, in order that they may have the force of war- 
ranties, they must not only be made part of the contract, but must also 
appear, on an examination of the entire contract, to have been deemed 
conditiots upon the literal truth or fulfillment of which the validity of 
the insurance was intended to rest. 


The known falsity of a representative made by an applicant for life insurance 
will not vitiate the contract of insurance, unless the representation was 
material to the contract, or was deemed so by the insurer. 


‘The fact that the representation was made in answer to a question put by the 
insurer will ordinarily indicate that it was deemed material; but if, 
nevertheless, the terms of the contract show that it was not deemed 
material by the insurer, its known falsity will not vitiate the insurance. 


An applicant for insurance in the Endowment Rank of the K. of P. was re- 
required to state in his application to whom he desired the sum insured 
to be paid, and the relationship of the payee to himself. He responded, 
“To my wife, Emily Louisa Vivar.” The contract bound the insurer to 
pay the sum insured ‘‘to Emily Louisa Vivar, his wife, as directed by 
said brother in his application, or to such other person or persons as he 
may subsequently direct by will or otherwise.” Held, that the relation- 
ship of the payee was not material, and was not deemed material by the 
insurer, and that Emily Louisa Vivar could recover the sum insured, even 
though the applicant knew that she was not his lawful wife. 


In the Endowment Rank of the Order of K. of P., the payees of insurance 
moneys are not confined to the relatives of the members. 


When a person effects an insurance on his own life, and in the policy desig- 
nates another person as payee of the sum insured, the latter may maintain 
an action on the policy, without showing an insurable interest in the life, 
Vivar vs. Supreme Lodge of K. of P., 373-4. 


4, Cuancs or Breyericruary.—Finding of fact sustained, to the effect that a 
person whose life was insured in a mutual benefit association had not 
changed the beneficiary appointed in the certificate. In a letter to the 
company, he had indicated a substitution of beneficiaries, which he de- 
sired to make, sending his certificate for that purpose; but, it being re- 
turned to him with directions to sign a formal revocation and reappoint- 

-Ient of beneficiaries, indorsed on the certificate, he retained it without 
further action. 


Chadwick vs. Cornish, 26 Minn., 28, followed, to the effect that evidence of 
the acts of a surviving interested party with a person deceased is not 
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within the rule excluding conversations and admissions. Hall vs. North- 
western Endowment § Legacy Ass’n, 1041. 


5. Canes or Benericiary.—The certificate issued by a mutual benefit corpo- 
ration to one of its members, C., provided that C. during his membership 
could surrender the certificate and receive a new one in favor of a different 
beneficiary, ‘‘complying with the laws of the order on this subject ;” also, 
that the contract was between the corporation and C., not between the 
corporation and the beneficiary. A by-law required, in case of a change 
in the beneficiary, that the consent of the beneficiary should be indorsed 
on the certificate, but this by-law was afterwards revoked. 


C. took a certificate in favor of his wife, and, after the revocation of the 
by-law mentioned, surrendered the certificate without his wife’s knowl- 
edge, taking another in his own favor. 


Held, that the wife had no vested interest in the benefits under the first cer- 
tificate. 


Held, further, that the change in the beneficiary was valid; being made in ac- 
cordance with the by-laws in force when the change was made, 


Held, further, that in the circumstances a gift of the first certificate by C. to 
his wife was not proved. Supreme Council Catholic Knights of America vs. 
Alex. Morrison, 76. 

6. CHANGE oF BENEFIcIARY.—The constitution provided that a member might 
change his beneficiary by surrendering his certificate to an officer of his 
lodge, who should forward it to an officer of the supreme lodge, and the 
latter should cancel it and issue a new certificate payable to the bene- 
ficiary designated. The member died in the interval between making 
the surrender and the issue of the new certificate 


Held, That the right to the new certificate attached upon the surrender of the 
old, and the new beneficiary was entitled to the benefit. Luhrs vs. Luhrs, 
170. 

7. CHANGE oF BENEFIcIARY.—The member complied with all the requirements 
of the by-laws of a benevolent society requisite to a change of the bene- 
ficiary, except the surrender of the certificate, which was impossible 
because it was wrongfully withheld from him by the original beneficiary. 


Held, That the law will not require impossibilities, and equity will consider 
that done which ought to be done, when the member has done all within 
his power. 

Held, That the compliance was sufficient to change the beneficiary. The 
right existed at the inception of the contract to change the beneficiary, 
and could not be defeated by the wrongful act of the latter. Isgrigg vs. 
Schooley et al., 226. 


8. ConstRUCTION oF CONTRACT AND OF By-Laws as TO NON-PAYMENT oF Dves.—The 
defendant, having held itself out to be a corporation, and having con- 
tracted with the plaintiff as such, held to be chargeable as a corporation. 


The contract of the defendant, in its nature one of life insurance, embraced 
the promise of the defendant to pay to the plaintiff a specified sum upon 
the death of her husband, who was a member of the defendant order, but 
with the express condition that he should comply with all the rules and 
requirements of the order. The plaintiff, suing on that contract, al- 
leged generally such compliance. The defense was that he had been de- 
linquent in the payment of dues and assessments particularly stated in 
the answer. Held, that the burden of proof as to such default was on the 
defendant. 

The members of the order were required, by its constitution, to pay specified 
assessments on the death of a member, for the maintenance of the bene- 
ficiary fund, and by neglect to make payment within a time specified, a 
member ipso facto forfeited his rights under the beneficiary contract. 
Held, that notice of such assessments made upon members must be given 
to them before they could be deemed to be in default for non-payment. 
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Peculiar provisions of the contract between the corporation and the assured 
member, found in its constitution and by-laws, construed as contemplat- 
ing that specified dues shall be payable quarter-yearly, at specified peri- 
ods, without notice, but that a member ions not forfeit his rights under 
the contract of insurance merely by neglect to comply with this require- 
ment; that only by a formal suspension from the order for such cause are 
such rights forfeited. : 


It being contemplated by the constitution of the order that suspension shall 
not necessarily result from the non-payment of dues, the lodge being au- 
thorized to ‘ otherwise direct,” and in view of the general rule that such 
rights cf membership are not to be declared to be forfeited without no- 
tice or opportunity to be heard, held, that a declared suspension, ex parte 
and without notice, is ineffectual to terminate the obligation of the de- 
fendant under the contract. 


Erroneous findings of fact afford no ground for a new trial, where it is appar- 
ent that if such findings had been different the result would necessarily 
_ been the same. Scheufler vs. Grand Lodge A. O. U. W. of Minnesota, 

41. 

9. ConsTRUCTION OF CERTIFICATE as TO TITLE TO Wires’ Poticy.—The society 
known as the “ Ancient Order of United Workmen,” so far as it is en- 
gaged in the business of life insurance, must be treated in law as a mut- 
ual life insurance company. 


The certificate of insurance is to be regarded as a written contract, and, so 
far as it goes, itis the measure of the rights of all parties. 


It is the policy of the law to favor vested, rather than contingent, estates. 


A policy of life insurance is in the nature of a testament, and, although not 
a testament, in construing it the courts will so far as possible treat it 
as a will. 


Under a certificate providing that upon the death of a member the insurance 
shall be paid to his wife, and in case of her death to his children, the 
right to the fund vests in the surviving wife immediately upon the death 
of the husband, and upon her death the fund passes to the administrators 
as a part of her estate. Chartrand et al. vs. Brace, 909 


10, Evipence as To DisTRIBUTION, RELATIONSHIP, AND NOTICE oF ASsESSMENT— 
Non-eayMENT OF Dvuss.—If the facts alleged in both of two defenses may 
be true, the defenses are not inconsistent. 


A decree of distribution made in administrative proceedings is not evidence, 
as against strangers, that the persons to whom the estate is assigned are 
heirs of the deceased. 


Relationship to a family of a particular person may be proved by one ac- 
quainted with it, and who knows that the person was recognized by it 
as a relative. 

The constitution of defendant construed, and held not to require that an 
assessment by a subordinate lodge upon the death of a member be entered 
in the minutes. Such assessment may be proved by parol. 


Testimony by the proper officer that he recollects sending notices to mem- 
bers of a particular assessment, as was his duty and custom to do, and 
that he believes he sent notice to all on this particular occasion, is evi- 
dence of sending notice to a particular member, althongh the officer 
cannot swear, positively and specifically, as to such member. 

Scheufler vs. This Defendant (Minn.), followed, to the effect that under de- 
fendant’s constitution a member cannot be suspended for non-payment of 
dues, except upon notice and an opportunity to be heard in opposition. 
Backdahl et al. vs. Grand Lodge A. O. of U. W., 459. 

11. Funps Exempt rrom Execution.—1. No part of the fund set.apart or appro- 
priated in accordance with the rules, regulations, and by-laws of either of 
the societies or associations enumerated in Gen. St. 1878, c. 34, § 368, or 
by any society or association similar thereto (section 369), to be paid over 
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to the family of a deceased member (unless the amount exceeds the sum 
of $5,000), can be seized or appropriated by legal process to satisfy a debt 
pe a member of the family, or from the society or organization 
itself. 

2. The Bankers’ Life Association,a corporation organized under the laws of 
this state for the purpose of life insurance upon the co-operative or assess- 
ment plan, is an association of the same character as those mentioned in 
said section 368, and its funds are exempt from execution to the same 
extent. Browr vs. Balfour et al., 501. 

12. INSUFFICIENCY OF ASSESSMENT—WAIVER OF Dvuxs AnD LimiraTion—Errect or 
By-Laws.—The certificate of a benefit association stipulated for the pay- 
ment of $1,5v0, with the proviso that in case the result of an assessment. 
failed to realize the face value, the beneficiary should accept such result. 
as payment in full. 


Held, That the burden of eo that the face value was not realized was 
upon the society, and the certificate is sufficient to support a judgment 
for $1,500 

Held, That, where it appears from the evidence that a less sum was realized,. 
judgment should only be for such sum. 


The levy and appropriation of an assessment is evidence of a waiver of for- 
feiture for non-payment of previous dues. 


An amendment to by-laws by a meeting at which a member was not present 
is not binding on him, unless it is shown affirmatively that the meeting 
was called in conformity to the constitution. 


Denial of liability on the ground of forfeiture is evidence tending to show 
waiver of limitation in respect to time for furnishing proofs of death. 
Metropolitan Safety Fund Acc. Ass’n vs. Windover, 1004. 


13. Lopes as BenEFictary.—Plaintiff’s son became a member of one of the sub- 
ordinate lodges of defendant association, thereby becoming entitled to 
and receiving from defendant its certificate or policy of insurance, in 
which he designated his lodge as a beneficiary in case of his decease. 
The lodge, as well as defendant, were unincorporated voluntary associa- 
tions, for the mutual aid, benefit, and insurance of their members. Held, 
upon the death of the assured son, that the father could not be per- 
mitted to question the legal existence of the lodge, or its capacity to take 
as such beneficiary. Baconvs. Brotherhood of Railroad Brakemen, 741. 


14. Non-payment or Dugs.—-Where the member of a benevolent society had 
forfeited his rights by non-payment of dues, payment of the dues toa 
collector after his death when not authorized nor received by the society 
will not waive the forfeiture. Brown vs. Grand Council Northwestern 
Legion of Honor et al., 370. 

15. Recovery Back or Dugs.—The beneficiary under a benevolent certificate, 
who had no insurable interest, paid the dues for the insured without the 
knowledge of the society. 

Held, that the beneficiary, in an action brought during the life of the in- 
sured, could not recover back from the society the dues he had paid. 
Knights and Ladies of Honor vs. Burke, 1051. 

16. Ricuts or Mempers—Errect or AssIGNMENT.— Life insurance is not benevo- 
lence, whether contracted by a regular pee yg or a benevolent associa- 
tion. It is undertaken for a stipulated profit, the continued payment of 
which is a continuing condition to its existence. 


The rights of persons claiming insurance arise out of and depend upon con- 
tract, and must be ascertained and fixed by contract, regardless of the 
character of the company, unless there are statutory provisions to the 
contrary. . Even though the object of the company may be benevolent, 
that does not import a new meaning into the unambiguous terms of @ 
writing. The contract measures the rights of one party and the obligations 
of the other, and relief, if granted at all, must be according to its terms. 
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Assignment and substitution are not identical. Where substitution is not 
provided for in the contract, or in the by-laws, of record, of the insur- 
ance company or association, the insured has no interest to assign. 
When three beneficiaries are named, an assignment by the insured and 
one of them signifies nothing as to the insured, and the assignee acquires 
only a one-third interest in the policy, and the other two beneficiaries get 
their two-thirds. Block et al. vs. Val. Mut. Ins. Ass’n, 555. 


17. Rieuts or Wipow as Benericrary.—A member of a benevolent association 
designated his uncle and aunt as beneficiaries, but afterwards married, 
which under the subsisting laws avoided the effect of the designation. 
Subsequent laws of the association provided that the fund should be 
paid first to the widow, etc., but that the member might designate any 
beneficiary provided he left half to his widow. 


Held, That the designation was void as it left nothing to the widow, and, as 
there was no sum designated which she should have, she was entitled to 
the whole. Sanger vs. Rothschild, 126-7. 


18. Ricut To Usk or Name.—In Massachusetts the certificates of the com- 
missioner of insurance and the secretary of the communwealth are con- 
clusive as to the right of one fraternity corporation using a name 
similar to that of another, and the commissioner cannot be enjoined 
from granting a certificate on that ground, nor can the use of such 
name be prevented on the ground that it isa trade name. American Or- 
der of Scottish Clans vs. Merrill et al., 266. 

19. Sussequent By-Law 1n Cask or CHANGED OccupaTion.—At the time the cer- 
tificate of membership was issued, H. was a car-sealer,but at the time of 
his death he was a car-coupler, and had been for about three months. 
He was fatally injured while engaged as coupler. At the time the certifi- 
cate was issued there was a by-law defining the occupations in which 
members might not engage, among which was that ofcar-coupler. Atter 
the issuance of the certificate of membership the association adopted a 
new by-law excluding among other avocations that of car-coupler from 
benefits if death should occur from such avocation. The association 
contended that this new by-law was binding on H. 

Held, That such contention was not well founded. That the certificate was 
not forfeited; that the new by-law did not become part of H’s contract, 
and that the association was liable, there being in the original agreement 
no authorization of a material change in its provisions or conditions. If 
the asssociation wanted to bind members to its subsequent acts, it must 
so state specifically in the original contract. Hobbs vs. Iowa Mutual Bene- 
Jit Ass’n, 434. 

. T1tLe to Funp.—The by-laws of a benevolent society provided that in 
case of the death of the beneficiary before that of the member, the benefit 
should go to the heirs of the latter. The member and beneficiary died 
simultaneously. 

Held, That the heirs of the member were entitled tothe fund. Paden vs. Bris- 
col et al., 994. 

21. Trrte To Funp In ABSENCE or CertiricaTe.—The charter of a benevolent 
society provided that each member should be entitled to a certificate 
setting forth the amount of benefit and to whom payable. 

Held, that failure to take out such certificate would not defeat recovery where 
the prescibed object of the fund was to be paid to the families, heirs, or 
legal representatives of the members. 

Held, that the fund would go to those entitled to it, being here the family or 
the member. Bishop vs. Grand Lodge of the Empire Order of Mut. Aid of N. 

-y 360, 

22. TrrLe To Funp—F Raub as Derenss—Lecat Heres—JUvRISDICTION OF Equity. 
—Where a corporation is organized under a statute authorizing the forma- 
tion of corporations to accumulate a fund to be paid to the widows and 
children of deceased members, neither the corporation nor the member 
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can divert any part of the fund from those for whose benefit it was 
accumulated. 


Where the beneficiaries of a benevolent corporation are prescribed by law, 
it is an evasion of its policy, and a violation of its letter, to say that 
where a member has named a — not within the class to be benefited, 
and the corporation has issued the certificate to such person, such acts 
shall deprive the proper person or class of persons of all right to, or in- 
terest in, the fund. 

A falsehood or fraud that does not result in legal injury can neither be made 
the foundation of an action nor the ground of a defense. 


The phrase “legal heirs,” used in one of the defendant’s by-laws, directing 
that in case a member makes no appointment of a beneficiary his benefit 
shall, on his death, be paid to his legal heirs dependent on him, should be 
construed to mean “next of kin.” 


Where there is a civil wrong there ought to be a remedy, and, if the law 
gives none, equity may take jurisdiction, in order that what is right 
may be done. Britton vs. Supreme Council of the Royal Arcanum, 660. 


23. TrrLE To Wrrer’s Poticy—ConstructTIon oF CERTIFICATE.—A life certificate 
was made payable to the wife, and in case of her death to the children. 
The insured died, and shortly afterward, before the money had been paid 
to the wife, she died. Held, That upon these facts the right to the uncol- 
lected fund vested absolutely in the wife, and upon her death passed as 
part of her estate to her administrator, to be by him disposed of as other 
assets of the estate; the fact that the fund had not been paid over at the 
time of the death of the wife does not change the above. 


A certificate of insurance in a fraternal order is, in legal contemplation, a 
policy of life insurance, and to be construed as such; and the association, 
so far as it is engaged in the business of life insurance, must be treated 
in law as a mutual life insurance company. The certificate as a written 
contract is the measure, so far as it goes, to the rights of all parties. 


A policy of life insurance is in the nature of a testament, and although not a 
testament, the courts will, in construing it, treat it so far as possible as 
a will. Chartrand vs. Brace, 


24. Watver or AssEssMENT.—A request by the secretary of the company to pay 
an overdue assessment, coupled with an assurance that if paid the mem- 
bership would be continued, is a waiver of a requirement of certificate 
of health prior to re-instatement. 

Where insurance is effected in reliance on the assurance of the secretary in- 
forming a party that notices would be given of assessments. prior to for- 
feiture, the insured is justified in relying on such assurance until notified 
to the contrary, though the articles of incorportion provided that assess- 
ments must be paid when due, if such articles were not attached to the 
policy and were unknown tothe insured. Truevs. Bankers’ Life Ass’n, 197. 


25. WHEN a Lire Company—Evipence or Puaystcran—Servicy.—A mutual 
relief association organized in another state, conducting its business 
by lodges of its members in each locality, having no capital stock, whose 
funds are created by assessment, having for one of its objects the estab- 
lishment of a benefit fund from which payments of certain sums are to 
be made upon the death of members as they may direct, is an insurance 
company subject to the regulations governing such companies, and its 
benefit certificates are insurance policies. But a provision in the statutes 
excepting ‘‘ mutual relief associations ” from a certain liability applies to 
such an association. 

The evidence of two physicians impeached a statement in the application 
that no relatives were ever afflicted with erieary | disease. But the 
evidence of two members of the family contradicted that of the physicians. 


Held, that the evidence justified a finding in favor of the truth of the state- 
ment in the application. 
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Where the association voluntarily filed an answer and subjected itself to juris- 
diction, the question, whether a summons served on the secretary of a 
local council was sufficient to bring it within jurisdiction, was immaterial. 
Supreme Council of American Legion of Honor vs. Larmour, 828-9. 


26. WHEN Dues ARE PayaBLE—AcTION AGAINST IN CasE oF StoRaGE.—Where 
lodge dues “‘accrue” weekly, it does not follow that they are paya- 
ble weekly. And where a member has for a long time paid quarterly, 
the provision that a brother in arrears for thirteen weeks shall not be 
entitled to receive benefits does not apply. 


Rules and by-laws are binding only on members, and a rule that benefits 
shall not be recoverable unless all the remedies inside the organization 
be first exhausted, and that prior resort to a civil court shall defeat the 
claim, is not applicable to a stranger. The lodge remedies are not open 
to him. Contracts made by such a lodge for the benefit of third parties 
must be enforced according to their terms and not according to the 
subsequent adjudication of the lodge. Strasser vs. Staats, 551-2. 


See AsszssMENT; INsaniTy 1; SurcrpE 2. 


BINDING SLIP. 


Notice or CANCELLATION TO BRokKER—PaRtNERS.—Brokers applied for insurance 
of defendant, which was agreed to, and a binding slip given until the re- 
gular policy could be made out. Later in the day defendant sent a mes- 
senger to notify the brokers that it declined the risk, but their office was 
closed. The notice was duly given the next day, according to defend- 
ants not later than half-past one, according to the brokers about four 
o’elock. The fire occurred shortly after three. 


Held, That the slip must be construed as if it expressed that the insurance 
was under the conditions of the ordinary policy. 


Held, That where the policy ——— that it may be terminated at any time 


upon notice and return of unexpired premium, and no premium has been 
paid, notice to the insured or their authorized agents is sufficient. 


Where the policy provides that any broker or other person than the insured 
procuring it shall be deemed the agent of the insured, and the policy has 
not been delivered. notice to the brokers is sufficient at any time before 
the happening of the fire. 


Whether the notice was ‘given prior to the happening of the fire was a question 
for the jury. 

Where the plaintiffs were partners doing business under a firm name, the use 
of the firm name instead of that of the individual partners in the 
proofs was not error. Their signature by one of the partners as treas- 
urer did not affect their validity; the word treasurer could be treated as 
surplusage. Karelsen et al. vs. Sun Fire Office, 44-45. 


BOILER. See Fire. 


BROKER. 


Nor Acrent To Accept CANCELLATION.—A broker who acts for the insured in 
procuring the policy does not thereby become its agent to accept notice 
of cancellation. 

Where the policy requires a tender of the unearned premium in case of can- 
cellation, it is not canceled by the payment to such broker of half the pre- 
mium and the delivery of a policy for half the risk in another company, 
where the insured refused to accept such payment and delivery. 

Nor will the final consent of the insured to retain the second policy, on mis- 
representations by the broker that the cancellation was effectual, waive 
strict compliance with the conditions of cancellation. Quong Tue Sing vs. 
Anglo-Nevada Assurance Corporation, 322. 


See AppricaTion 13; Brspine Surp; CANCELLATION 1; OTHER INSURANCE 2. 
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BY-LAW. See Murvuat Company; BENEVOLENT Socterty. 


CANCELLATION. 


1, In Casz or Broxer.—The policy was procured by a broker for the insured 
from the regular agent. The premium was paid to the broker and by him 
to the agent. The company instructed the agent to cancel, who in turn 
wrote to the broker to attend to it, and sent policies in other companies 
with a request that he ask plaintiff to allow them to be substituted. 
The broker did not attend to the business, and the property burned with 
the insured in possession of the policy and ignorant of the wish to cancel. 

Held, That there was no cancellation. Scott vs. Sun Fire Office, 1053. 

2. Ricut tro—Where the policy gives to the insurer only the right of cancel- 
lation upon a return of a ratable portion of the premium, no similar right 
exists on the part of the insured unless secured by statute. ; 

The Civil Code of California does not give the insured the right to a ratable 
proportion of the premiam upon surrender of his policy unless surrendered 
for some of the reasons specified in the code. Josh. Hendy Machine Works 
vs. Am. Steam Boiler Ins. Co., 159. 


See AtrenaTiIon 2; Brnpine Sup; Broxer; Orner Insurance2; Pouicy 4, 


CAPITAL STOCK. 


Wuat ConstiruTes In Cask oF Mutuau.—The possession of an advance premi- 
um fund of $200,000, of which $100,000 is invested in United States bonds. 
by @ mutual company, is not a compliance with the statute of Tennessee 
requiring a corresponding amount of paid-up cash capital similarly in- 
vested on the part of foreign companies. Mutual Fire Ins. Co. vs. House, 
133. 


See Insotvency 2; Orat Notice. 


CARRIER. 


Rieut To Susrocation.—In the case of goods — under bill of lading ex- 
ss carrier from loss by fire, burden of proof of negligence is on 
plaintiff. 

When such bill of lading exempted from liability in case of goods usually 
carried on open cars, it was competent to show a custom to so carry 
compressed cotton. 


The insurer is entitled in such case to subrogation upon ere of loss to 
insured. Louisville g N. R. Co. vs. Manchester Mills, 704. 


CERTIFICATE. See Benevotent Soctrety; Proors or Loss 6, 13. 
CLERK. See Acent 8; OrHer INsuRANCE 1. 
COAL-OIL. See Risx 3. 

CO-INSURANCE. See Contrisvrtion 2. 
COMMISSIONS. See AcEnt 7; InsuRABLE INTEREST 3. 
COMPROMISE. See Insotvency 3; Vacant 1. 


CONTRIBUTION. 


1. In Case or ScHEDULED Poticrs.—The policy insured twenty-one different 
items, with specified sums opposite each, footing up to $90,000, and stated 
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that it insured ‘one-sixtieth part of each of the above named sums, 
amounting in the aggregate to $1,500,” and was liable only to such pro- 
portion of the loss as the amount insured bore to the total of insurance. 
The total insurance was $60,000, and the loss $51,000. 

Held, That the policy was liable for one-fortieth of the loss. Indiana Ins. Co. 
vs. Hoffman, 1016 

2. UnpEer ScHEDULED Poricy—Co-1mnsuraNcE.—The property was insured under 
several policies scheduled in twenty-one different items, with the pre- 
sumed valuation opposite each item. The total amount of insurance 
originally equalled the aggregate valuation, $90,000; afterwards $30,000 
of the insurance was cancelled. The policy in suit insured $1,500, “‘ being 
1-60th part of each item.” 

Held, that the insured was not bound to maintain the full insurance or be a 
co-insurer for the balance. 


Held, that the policy was liable for its proportionate part of the total insur- 
ance at time of loss to the extent of 1-60th of each item, and not 
simply to 1-60th of the loss itself. Hoffman vs. Germania Ins. Co. et al., 165- 


See APPORTIONMENT; OTHER INSURANCE 4. 


CORN-SHELLER. See Risx 2. 








CORPORATION. See Evipence 1. 













CREDITOR. 


SuRRENDER oF Poricy By, UNDER Mistake—Equity.—A creditor in order te be 
relieved of the burden of further paying premiums, surrendered a $6,000 
policy on the life of a debtor for a paid-up policy of $2,500. Unknown 
to the creditor or the company, the debtor had died ten days before. 

Held, That the contract was entered into under a mutual mistake of facts, 
and equity will grant relief by reinstating the creditor in her rights un- 
der the original policy. Reigel vs. Amer. Life Ins. Co., 338. 


See Action 3; Benevotent Socrety 2, 11; Insotvency 1; Insurasue INTEREST 5; 
Orat Notice; Surcrpz 2; Trruz 4; Wrre’s Poticy 2. 











DEATH. 


Errect or Prior—OvERVALUATION WHEN NOT FRAUDULENT.—Prior death of the 
insured will not defeat a claim on a policy payable to himself, his exe- 
cutors, administrators, and assigns. 

In order to avoid a policy an excessive valuation must be falsely made for 
the purpose of deceiving. German Ins. Co. vs. Read’s Ex’x, 86. 


See Proors or DEATH AND ProoFs or Loss, 












DESCRIPTION. 


1, Carrtace House as Part or Dwetiinc.—The policy was on the “ one-story 
frame building and additions thereto with shingle roof, occupied by as- 
sured as a dwelling, * * including * * gas and water pipes and 
fixtures for heating and lighting as a part of the building.” In the rear 
of the main building were successively a laundry, a woodshed, and a part 
used as a carriage house and stalls, all under the same shingle roof and 
communicating by doors. Above the carriage house was the bedroom 
of the hired man, who was also a house servant, which was furnished 
like the rest of the house, and had gas and speaking- tubes connected with 
the rest of the building. 


Held, That the policy covered the carriage house. Hannan vs. Williamsburgh 
City Fire Ins. Co., 25. 
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2, RerorMaTion WHEN Erronzovus. —A policy of insurance insured buildin, 
situated on section 31. Held, That, even if section 31 were inserted by 
mistake, the parties, intending the insurance to be on buildings upon 
section 32, no recovery can be had for a loss to buildings on the latter 
section without a reformation of the policy. Collins vs. St. Paul Fire 
§ Marine Ins. Co., 179- 


DISEASE. See Accrpent 8 
DIVIDEND. See Premium 1. 


DIVIDENDS. See Poricy 3. 


DUES. See BENEVOLENT Soorerr, 


DWELLING. See Description 1; Vacant 1, 2. 
EMPLOYER. See Action 4, 
ENDORSEMENT. See Apprication 14. 
ENDOWMENT. See TitiE6. 

ENTIRE OR SEVERABLE CONTRACT. See Trrtz 9. 
EQUITY. See Arsirration 7; BENEVOLENT Socrety 22; Creprtor. 
ESTOPPEL. See Suicms 3. 


EVIDENCE. 


1, As to Corporation,—A book found in the Maryland Insurance Commission- 
er’s office containing a document which purported to be a copy of the 
charter and by-laws of the company is sufficient evidence, under the 
Maryland laws, that the company is a body corporate; it appearing that 
it was carrying on business in Baltimore under the corporate name ; that 
it received applications and issued policies according to established forms; 
that it had a home office in New York City and an agency in Baltimore; 
that it had a president, secretary, and other officials, and that its poli- 
cies contained stipulations in reference to suits to be brought against it. 
Metropolitan Life Ins. Co. vs. Dempsey, 547. 

2. As To Representations In AppLication.—Where the agent of an accident in- 
surance company, after frequently conversing with a man partially deaf, 
solicits him to take outa policy, the insured can prove these facts, by the 
agent on cross-examination, to rebut the presumption that the company 
was induced to take the risk by the representation in the application that 
the insured was not subject to any bodily infirmity. Follette vs. U. 8. 
Mutual Accident Ass’n, 135. 

3. Or Inroxtcation—Letrers—Newty Discoverep.—Drinking three glasses of 
beer and looking as if he had been “drinking right smart,” and subse- 

uently falling from a window, is not competent evidence that a man was 
drank at the time of the accident when opposed by the negative evi- 
dence of others who saw nothing unusual about him and found no 
vomit on him. 

Evidence of prior attempts to jump from the same window, when under the 
influence of liquor, is not admissible and it is not error for the court to 
exclude it. 

It is not- error to refuse the reading to the jury of letters written by the 
plaintiff to the agent of the company. 
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Newly discovered evidence, which does not satisfy the court that it ought to 
procure a different verdict, is not sufficient to justify the granting of a 

new trial. Travelers Ins. Co. vs. Harvey, 411 

4, Or Vatuation.— Where there is conflicting evidence as to the goodness and 
value of the goods burned and their location and condition, and where i 
the jury gave verdict for the claimant, the inde court in considering if 
the evidence on a writ of error must reject the evidence of the insurance iW 
company which is in conflict with the evidence of the claimant and confirm if 
the verdict below. Wytheville Ins. § Banking Co. vs. Stultz, 481-2 i 

5, Poricy as In CasE oF ALTERATION—Copy or Proors—PREmMiIuM Note as SEtT- ij 
orr.--An answer that the policy sued on was not the one executed, be- Hi 
cause it had been altered after delivery, is an admission of execution and 
does not require the policy to be offered in evidence by the plaintiff. 

The burden of proof in case of an altered instrument is on the objector to 
show that it was not made before delivery. 


Concurrent insurance in excess of the amount permitted will not work a for- 
feiture when taken out through the agent from whom the policy was 
procured. ; 

Where the only question is as to whether notiee and proofs were given, the 
admission of a copy as evidence is not prejudicial. In such case the in- 
troduction of a letter from the company to show that no objections were 
made to forms of proof is not prejudicial. 

A premium note, assessable by directors, will not support a claim of set-off 


where it was not shown that any assessment had been ordered. Hagan 
vs. Merchants § Bankers Ins. Co., 306-7 


See AccipENt 1; Action 6; AcEnT 9, 13; AppricaTion 4, 9, 10; Anprrration 1, 5; 
ASSIGNMENT 4; BaILEE; BENEVOLENT Socrery 10, 25; InsuraBLE INTEREST 3; IN- 
TEMPERANCE; MEASURE OF DaMaGEs 1; MortTGaGE; PayMENT; Ponicy 3; Prac- 
TICE2; Proors oF DEaTH; Proors or Loss2; SurcripE 1, 2; Tirnz1; Vacant 4. 





EXCESS. See RErmnsurance 2. 
EXECUTION. See Benevouent Socrery, 11. 
EXECUTOR. See Lecat REPRESENTATIVES, 
EXPLOSION. See Poxtcy 2; Risk 3. 
; FIRE. 


DaMacE From, IN Case or Borter.—Damage to the interior of a boiler of a 
steam-tug, occasioned by overheating from the furnace fires owing to ab- 
sence of water in the boiler, and not the result of fire outside the furnace, 
is not such damage as is contemplated under a policy of fire insurance, 


and the company is not liable therefor. American Towing Co. vs. German 
Fire Ins. Co., 402. 






FORECLOSURE. See Mortaacze 1. 










FOREIGN COMPANY. 


Retauiatory Law.—A statute of Maryland provides that the same prohibitions 
that are imposed by other states on the companies of that state shall be 
imposed on the companies of such other states, and a New York statute 
provides that the insurance commissioner shall have power to refuse ad- 
mission to a company of another state ‘‘ whenever, in his judgment, such 

refusal shall best promote the interests of the people of this state.” 
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Held, that the statute of Maryland is retaliatory, and the commissi 
entitled to exercise a similar discretion mentive the wbudasion at ion 
York companies. Mandamus will not lie to compel the commissioner of 
Maryland to admit a New York company. Talbott, Ins. Com’r, vs. Fidelit 
. § Casualty Co., 865. 


See GaRNIsHEE; Lex Loct. 


FRAUD. 


LiaBriiity FoR Prosecution By AcENt.— Where the insured under an accident 
policy had been paid the amount of his claim and was subsequently prose- 
cuted by the agent for obtaining money under false pretenses, the com- 

any is not liable for false imprisonment in the absence of evidence that 
— the prosecution. Travis vs. Standard Life § Acc. Ins. Co., 


See AnpiTRation 5; Benevonent Socrety 22; Deatu; Insotvency 3; Practice 2, 


FREIGHT. 

UnuawFut HyporHecation spy Master.—The insurance was ‘on advances 
against captain’s draft upon the freight of all kinds of lawful goods and 
merchandise laden, or to be laden, on board the good bark Buoni Amici.” 
The master obtained a loan, and hypothecated vessel and freight as se- 
curity. One of the conditions of the loan was that the master should not 
obtain any further loans. He did obtain a second loan on freight, and 
the defense was that this second loan defeated the policy. 

Held, That as this was done without plaintifi’s knowledge or consent the in- 
surable interest under the policy was not defeated. Plaintiff had one 
remedy against the captain or owner, and another against defendant on 
the policy. Cassa Marittima vs. Phenix Ins. Co., 443-4, 


FURNITURE. See Measure or DamacEs 2, 


GARNISHEE. 


.JURISDICTION IN CasE OF ForEIGN Companres.—In Rhode Island, where service 
of process is provided for by statute, jurisdiction may be asserted, and 
insurance companies of other states and countries doing business therein 
are chargeable with garnishee. 

Action directly against the company is not necessary, it can be compelled to 
come into an action against the claimant. 

In such a case, where no place of payment is specified in the contract, the 
money shall be deemed to be payable in the state. Moshassuck Felt-Mill 
vs. Blanding, 475. 


GAS. See Accident 2. 
HEALTH. See Apprication 4. 

HEIRS. See Benevotent Socrery 22. 
HOUSE-MOVER. See INsuraBLEe INTEREsT. 
HUSBAND. See Apprication 6; INsuRABLE INTEREST 2; TITLE 5. 
ILLEGAL INSURANCE. See UnavrnorizEp Company. 
INCREASE OF RISK. See Risk. 
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INCUMBRANCE. See Acesnt 11. 


INSANITY. 


1. As Sickness In Case oF BENEVOLENT SocreTy.—Insanity is ‘‘sickness or other 
disability” within the meaning of the constitution and by-laws of a be- 
nevolent society requiring benefits to be paid in such case. McCullough 
vs. Expressman’s Mut. Ben. Ass’n, 983 


2. ErrectT oF Fatse Statement as To.—Unless otherwise apparent from the 
context, the word “ insanity,” in statutes and contracts, means inability 
to reason and will intelligently. 


When a party makes unqualified statements in a contract, and therein stipu- 
lates that they are full, complete, and true, he stipulates for actual, ab- 
solute truth, and not for truth according to his belief or understanding. 


When a party stipulates in a contract that all his statements therein are ma- 
terial, and that falsity in any of them shall avoid the contract, the court 
cannot, without an enabling statute, pronounce any of them immaterial. 


In a life insurance contract, one of the statements by the assured, stipulated 
by him to be material and true, viz., that his brother never had insanity, 
was untrue. Held, that it avoided the contract. Johnson vs. Maine § N. 
B. Ins. Co., 1030. 


See Surcrpe 4, 


INSOLVENCY. 


1. Cuarmm or CREDITORS IN CasE oF ASSIGNMENT TO DavuauTEeR.—A policy of life 
insurance taken out by a man in his own favor becomes part of his estate 
and subject to the claims of creditors precisely the same as his other 
property. Such a policy is ‘‘ property;” a chose in action. 


The assignment of such a policy to a daughter when a man is insolvent is 
illegal, and a fraud upon creditors; the distinction being clear between 
a policy taken out under statute law for the benefit of wife or children 
and one taken in one’s own name. Whether the creditors knew of the 
policy or not is not material; it is a part of the estate. 


A daughter living as an-ordinary member of her father’s family, and without 
any express contract for hire or wages, has no special claim that such a 
policy is transferred to her for a valuable consideration. Jonia County 
Savings Bank vs. McLean et al., 439-40. 


2. Liapritry ror PurcHasE oF Stock or SoLvenT Company By INnsoLveNnt.—The 
officers of a company already insolvent, borrowed the money necessary to ~ 
purchase the stock of a solvent company; then elected themselves directors 
of the purchased company, and made a contract of reinsurance with the 
purchasing company, under which the whole reserve of the former was 
transferred to the latter without security, and the money borrowed to 
purchase the stock was repaid out of the assets of the purchased company. 
In the agreement to purchase it was stated that ‘‘it is hardly necessary 
to say that the contract obligations entered into” by the purchased com- 
pany would be rigorously fulfilled in the same manner and to the same 
extent as if no change such as contemplated should take place. 


Held, That this was not a guaranty of future solvency, but an agreement 
that existing obligations should be as faithfully fulfilled as if there had 
been no transfer. 


Held, That the transfer of the reserve without security was a breach of con- 
tract which rendered'the purchasers personally liable for losses resulting 
from the insolvency of the purchasing company. Mason vs. Cronk, 941. 

3. Ricuts or RECEIVER IN CasE oF Compromise Cxamms, Fraup, AND PRoors oF 
Loss—InrErEst.—In Vermont under existing statutes a receiver of an in- 
solvent corporation can maintain an action against an insurance company 
and recover for a loss which occurred before the insolvency of the insured. 
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A compromise claim for $1,250, made by the president of the ineured corpora- 
tion before insolvency, does not bind the receiver who claims that the 
actual loss was more, when there is alleged fraud in the compromise 
known to and participated in by the agents of the insurer. And the 
question whether the compromise was fraudulent should have been sub- 
mitted to the jury, as the receiver is not bound by it if fraudulent. 

Aclaim by the company, that repudiation by the receiver of the original 
proofs of loss made by the president deprives the receiver of the benefit of 
said proofs for any purpose, and that he cannot recover at all because it 
is now too late to make new proofs, does not apply to a case where the 
falsity of the statement was the result of fraud on the part of the insurer 
or its agents. 

Interest on an amount due from an insurance company cannot be recovered 
while the demand for the money in his hands is locked up by the trustee 
process, when the demand was not on interest nor attached, and the 
ye has received no interest on the fund. Platt vs. Continental Ins. 

'0., 530. 


See AssessMENT 2; LEGAL REPRESENTATIVES; Mutua Company 2. 


INSURABLE INTEREST. 


1. Or Hovsz-MovER—KNOWLEDGE oF AGENT.—One engaged in house-moving 
has an insurable interest in the building which he moves to the extent of 
the compensation which he may lose through its destruction before reach- 
ing its destination. 

Where the application is oral, oral evidence is admissible to show that the 
agent understood the character of the risk. 

An insurance of such interest, however, does not cover tools destroyed with 
the house. Planters’ § Merchants’ Ins. Co. vs. Thurston, 746. 

2. Or HusBanp In Property oF Wire.—In Indiana, where a wife under the 
statute may acquire and control separate property as if unmarried, but 
may not convey or mortgage it unless the husband join in the conveyance, 
the husband has no insurable interest in the separate property of the wife 
during her life, and a policy issued to him will not be enforced. 

A complaint joining the wife’s name, without averring any interest in the pol- 
icy as to her, is bad on demurrer. Traders’ Ins. Co. vs. Newman, 332. 

3. Or MasTER on CoMMISsIONS—EVIDENCE OF UNSEAWORTHINESS.— Under a policy, 
loss payable as interest may appear to M., M. must have an insurable 
interest in order to sue. 

M. had possession and ran the vessel On commissions, with the vessel as security 
for his advances. 

Held, That he had an insurable interest as charterer. 

When the vessel springs a leak immediately after sailing, in the absence of a 
sea peril it is presumptive evidence of unseaworthiness. 

Heavy seas are not a sea peril. The Gulnare, 184. 

4. Or StockHotpER—A stockholder in a corporation, though having neither 
the legal nor equitable title, has an equitable interest; and a stockholder 
in a steamship company has an insurable interest and may insure its 
specific property as a stockholder. Riggs vs. Commercial Mut. Ins. Co., 
107. 


5. Or Trustee or Creprror.—Shares in a vessel were conveyed to the agent of 
a creditor as security for a debt under a bill of sale to him as trustee, 
stipulating for reconveyance on payment of the debt. Afterwards the 
debtor died and the trustee took out a policy to himself, loss payable to 
whom it might concern, but in procuring it described himself as trustee. 

Held, That the administratrix of the debtor could not claim any interest in 
the insurance money. Burlingame vs. Goodspeed et al., 283. 


See Action 3; ASSIGNEE; ASSIGNMENT 2; BENEVOLENT Society 2; FREIGHT. 
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INTEMPERANCE. 


ConsTRUCTION AS TO—EVIDENCE oF Pxysictan—Proors or Deatu.—Under the 
condition of the policy that in case the insured shall become so far in- 
temperate as to impair his health seriously and permanently, or to induce 
delirium tremens, it is not enough to work a forfeiture that he was a person 
who drank, even to the extent of impairing his health seriously, unless 
the impairment was permanent. 

Delirium tremens signifies that diseased condition of the brain said to be 
produced by the excessive and prolonged use of spirituous liquors, and 
instructions to that effect were not error. 

In Indiana the statute renders incompetent the testimony of a physician con- 
cerning his patients, and such testimony is properly excluded. 

The depositions of such physicians, taken by the claimant for the purpose of 
breaking the force of prior depositions of the same parties taken by the 
appellant, is not a waiver of objections to such witnesses. 

When a physician testifies to making out and forwarding to the company a 
proper certificate, and such certificate has been offered to the jury in 
evidence, the company cannot object that preliminary proofs of death 
are not shown to have been made to the company as a condition precedent 
to the bringing of the action. tna Life Ins. Co. vs. Denning, 524. 


See AcrEnt 9. 


INTEREST. See AppricatTion 3; ARBITRATION 2, 6; INsoLvENcy 3. 
INTOXICATION. See Eviwence 3. 


IRON SAFE. See Proors or Loss 4. 


JUDGMENT. 


ENFORCEMENT oF.—1. Where a general judgment is rendered against a mutual 
fire insurance company and its property generally, but the insurance 
company was doing two kinds of business, a first-class and a second-class, 
and the policy upon which the judgment was rendered belonged to the 
second-class business only, and the company at the time had no second- 
class assets, the judgment and a general execution issued thereon and 
following the judgment are valid, and may be enforced as to any property 
belonging to the insurance company. 

2. While a void execution or an execution issued upon a void judgment may 
be questioned in any court or anywhere, yet a valid execution following 
a valid judgment, through irregular, or issued upon an irregular judg- 
ment, cannot be questioned except in the court from which it was issued. 
Kan. Farmers Ins. Co. vs. Amick, 148-9. 


See Morvan Company 3; Trrzez 4. 
JURISDICTION. See Arsirration 7; BeENEvoLENT Society 22; GaRNISHEE; 
Practice 1. 
KEEPING OR STORING. See Risk 3. 
LANDLORD. See Tenant. 
LEASE. See Morraacze 1. 


LEGAL REPRESENTATIVES. 


Wuo arz.—Though the strict legal meaning of “‘ legal representatives” is ex- 
ecutors and administrators, that term may also be held to include heirs 
or next of kin when the object in view indicates ;that such was the 
intention of the insured. 

Vor. XX.—69. 
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Where the insured was insolvent, having a wife and seven children, and held 
a paid-up policy payable to his ‘‘legal representatives,” the intention 
will be held to be to make it payable to his family where the circum- 
stances under which it was procured justifies this view. Susan K. Gris- 
wold vs. Allen C. Sayer et al., 317. 


LESSEE. See Trtte 7. 
LETTER. See Apprication 16; Evipence 3; Poricy 3. 


LEX LOCI, 


Or Contract By ForEIGN CompaNny—SURRENDER VALUE ON DEFAULT IN PREMIUM. 
—The applicant was a resident of Missouri, and the application was 
signed in that state. It stipulated that the contract should not take effect 
until the first premium had been paid. ‘The policy, executed at the com- 
pany’s office in New York, was forwarded to Missouri and there delivered 
to the applicant, who paid the premium in Missouri. 

Held, That it was a Missouri contract, and governed by the laws of that state. 

A Missouri statute provided that a certain rule of commutations should be ap- 
plied in case of default in payment of premium, and the policy-holder 
should be entitled to the resulting surrender value. 

Held, That the insertion in the policy of a different rule, and in the application 
of a clause, by which the beneficiary purports to waive any other sur- 
render value whether required by the statute of any state or not, were 
ineffectual to nullify the statute. Equitable Life Ass’e Society of the U. 8. 
vs. Pettus, 961 


See AppiicaTiIon 9; TrTLE 11; UnautHorizEp Company 1. 
LIFE COMPANY. See BENEVOLENT Socrety 25. 


LIMITATION, 


1. Construction or.—A stipulation in a policy that action must be brought 
within twelve months after the loss is valid. 

‘¢Twelve months,” in the absence of legislative definition, means a year, 
twelve calendar (not lunar) months. Muse vs. London Ass’e Corporation, 515. 

2. Errect or ApsustMENT.—It is perfectly lawful for a company to stipulate 
that all litigation with respect to its liability shall’ be commenced with- 
in a specified period, but where an agreement has been arrived at be- 
tween the parties as to the amount to be paid, the six months’ limitation 
will not hold. Metropolitan Life Ins. Co. vs. Dempsey, 547. 

3. Warver or.—Offers to pay a sum in settlement are not in themselves con- 
clusive proof of a waiver of the limitation clause, but can be considered 
as evidence from which a waiver may be inferred. It is not necessary to 
show a direct request to delay suit in order to establish a waiver. 
Allemania Ins. Co. vs. Peck, 921. 


See Action 5, 8, 9; Bmnevotent Socrety 12, 


LOAN. See AGEnt 7, 


MALIGNANT PUSTULE. ', See AccrDEnT 3, 


MAP. See AceEnt 13. 
MARKET VALUE. See Measure or Damaaes 1. 


MASTER. See*FReicuT; InsuraBLE INTEREST 3, 
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MEASURE OF DAMAGES. 


1. Evmence oF Market VaLvuE—New Triat.—A contract for lumber to be cut 
in another state was not evidence of the market value of dry lumber at the 
place of fire. 


Motion for a new trial will not be granted in actions on contract on the 


ground of excessive damages under Rev. Stat. of Ind., 1881, § 559. West- 
ern Assurance Co. vs. Studebaker Bros. Mfg. Co., 64. 


2, VALUATION OF FURNITURE UNDER VALUED Poricy Law.—The Iowa statute pro- 
viding that, in case of a loss on a building insured, the sum stated in the 
policy shall be prima facie evidence of the value, and that the insured 
need only prove the loss of the building insured, does not apply to 
insurance on personal property. 


Where the insured property consisted of old or second-hand hotel furniture, 
having no fixed market value, the price for which it was offered by the 
owner is competent evidence for consideration by the jury in determining 
its value. Joy et al. vs. Security Fire Ins. Co., 734. 


See ApsustMENT; AGENT 6; OTHER INSURANCE 4, 5; Poticy 1. 
MEDICAL ATTENDANT. See Appricatron 10. 
MEDICAL EXAMINER. See Appuication 2. 


MISTAKE. See Agent 8; Pouicy 4; Premium Nore 1. 


MORTGAGE. 


Paro EvipENcE as To.—One of the defenses being that the policy had been 
avoided by the putting of a mortgage on the property covered by the pol- 
icy by one of the assured, but there being no allegation in the answer 
that the property insured was not correctly described in the policy, parol 
testimony was not admissible to show that property not described was 
intended to be included, but was omitted from the policy by mistake, 
and, further, that its owner, one of the assured, had mortgaged the prop- 
erty thus omitted. Bromberg et al. vs. Minnesota Fire Ass’n, 454. 


See Action 3; AGENT 6; ALIENATION 2; TrTLE; UNAUTHORIZED CoMPANyY 2. 


MORTGAGEE. 


"1, Errect or Forectosure —ReEciTEMENT oF Lease ss Warranty.—The pol- 
icy had the usual provisions in regard to title, encumbrance, etc., and 
was made to the owner, loss payable to mortgagee with the usual mort- 
gage clause attached. It was recited in the written portion that the 
premises were leased to W. & Co., when in fact they were not so leased. 
The statute of California provides that a statement in a policy of a matter 
relating to the person or thing insured, or to the risk, as a fact, is an 
express warranty thereof. Held, that if in the entire policy and in the 
intention of the parties it can be perceived that such was not the inten- 
tion, such an expression will not be held to be an express warranty, and 
where there is doubt as to the construction to be given, the court will 
lean against that construction which imposes upon the assured the obli- 
gation of a warranty. 

Foreclosure and sale of property insured as above, the mortgagee bidding in 
the property, does not extinguish the debt due until the mortgagor’s 
right of redemption expires and the sheriff makes out the deed, and the 
company is still liable and must pay the mortgagee. National Bank of 
D. O Mills § Co. vs. Union Ins. Co., 633. 

2. WaIvER oF ASSIGNMENT BY AGENT.—The insured placed a mortgage on the 
property, and, at his request, the agent indorsed on it loss payable to 
mortgagee, and the company made a corresponding entry in its books. 
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Afterwards the poe was sold, and the agent, being applied to for an 
assignment of the policy, as continuing security to the mortgagee, said 
that it was unnecessary as the loss was already payable to him. 

Held, That the company was estopped from setting up the failure to assi 
the policy. Phenix Assurance do. vs. Wachter, BE9. 4 ae 


See Tiriz 13. 


MORTGAGOR. 


Rieuts or RECOVERY By.—1l. A mortgagor’s right to recover in his ewn name 
upon an insurance policy, in which the loss, if any, is made payable to 
the mortgagee as his interest may appear, depends upon his having paid 
the debt, or having, in some other proper manner, satistied and discharged 
the incumbrance; or, possibly, he might recover by alleging in his com- 
plaiut, and showing upon the trial, that the mortgagee had consented to 
and authorized a recovery by him. 

- When an action is brought upon such a policy by the mortgagor against 
the insurance company, the mortgagee, and another person, to whom it 
is alleged in the complaint the mortgagee has sold and assigned the debt 
and the mortgage, it also being alleged in the complaint that the debt 
has been paid and the incumbrance satistied, this court cannot presume 
as against the insurer, who alone answered, so far as is shown by the 
record, that the mortgagee and his alleged successor in interest were 
served with the summons, and were in default for want of answer when 
the case was tried below. 

. When the parties rested their case, defendant having offered no testimony, 
the court instructed and the jury returned a verdict for plaintiff. Held, 
upon an examination of the testimony as to the alleged sale and payment 
of the debt and assignment and satisfaction of the mortgage, that the 
instruction of the court was not justified. Graves vs. American Live-stock 
Ins. Co., 511-12. 


MUTUAL COMPANY. 


1. By-Law as to Risxs.—A by-law of a mutual company made subsequent to 
the policy excluded risks from the use of steam-threshers. The insured 
had received a copy of the by-law without objection. Insured had agreed 
in his application to be governed by the by-laws then existing, or any 
subsequent changes. 

Held, That he was bound by the by-laws. 

Held, That the members had power at their annual meeting to make such a 
by-law, where the statute and charter authorized the corporators, trustees, 
or directors to make necessary by-laws for the government of the officers 
and members, and conduct of the affairs; and the charter provided that 
the members at the annual meeting shall determine the limitation of single 
hazards. Bogards vs. Farmers’ Mut. Ins. Co., 1039. 

2. Errect or INSOLVENCY on Ricuts oF Poticy-HoLpERS,—1. In a mutual fire in- 
surance company, organized under Laws 1881, c. 91, all the policy-holders 
are members during the term ofinsurance. The capital is made up of cash 
premiums and premium notes, and the latter are assessable in proportion 
to the amount of losses sustained. An adjudication of the insolvency of 
such an insurance company, and the judicial sequestration of all its prop- 
erty, fixes the date for ascertaining debts and claims against the com- 
pany, and the effect is to cancel the outstanding policies. 

2. Policies on which losses have not occurred are not debts or fixed liabilities 
of the company; and losses occurring after the appointment of a receiver 
to wind up the affairs of an insolvent mutual insurance company cannot 
be proved and allowed as claims against the company by the receiver. 

3. All the outstanding policies at the date of the sequestration of its assets 
must be deemed to stand on the same footing, and the policy-holders are 
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entitled only to the surrender value of the same. Taylor vs. North Star 
Mut. Ins. Co., 562. 

3. JupDGMENT IN CasE oF SEPARATE CuassEs.—1. Under the provisions of chapter 
III, Sess. Laws 1875 (chapter 50a, Comp. Laws 1879), the business of each 
class of a mutual fire insurance company must be conducted separately 
and independently of the other, and in no case shall an assessment be 
made by the company or association upon the premium notes of one 
class to pay the losses or expenses of the other. ; 

2. A general judgment, rendered upon a policy of insurance on property ot 
the second class only, issued on November 7, 1883, by a mutual fire insur- 
ance company, under the provisions of chapter III, Sess. Laws 1875, 
(chapter 50a, Comp. Laws, 1879,) cannot be collected from the property 
expressly devoted by the statute to the payment of losses by the com- 
pany on property of the first class. Kansas Farmers Mut. Fire Ins. Co. 
vs. Amick, 838. 


See Acent 6; Appiication 6; Caprrau Stock; TrriE 12. 


NAME. See BEenevouent Society 18. 
NEGLIGENCE. See AccripenT 1; CARRIER; 


NOTARY. See Proors or Loss 6. 
NOTICE. See Brnprne Surp; Orat Notice; Vacant 3. 


NOTICE OF LOSS. 


OssEcTION TO.—A company cannot‘object that there was no allegation of notice 
of loss in the complaint, where it is alleged in the latter that all the con- 
ditions of the contract were performed. Nor, where the premium was 
accepted after the notice of loss, can it object that the notice was not 
that required by the policy. Emery et al. vs. Svea Fire Ins. Co., 959. 


OCCUPANCY. See Use; Vacant. 
OCCUPATION. See Apprication 9; BENEVOLENT Soctrety 19. 


ORAL CONTRACT. 


PAYMENT OF PREMItUM—AGENT’s AuTHORITY.—The complaint must state an in- 
surable interest in an action on a policy. 

An oral agreement with the agent for a policy, the insuragce to begin at a 
certain date and in case of loss before the delivery of the policy, the 
amount of the loss to be paid, a specified premium to be paid on delivery 
of the policy, was a completed oral contract of existing insurance prior 
to the execution and delivery of the policy. 

In an action on such an oral contract the insured must prove a payment or 
tender of premium before he will be entitled to recover. 

The question of the agent's authority to contract was properly left to the 
jury where there was evidence that the insured was ignorant of any 
limitations on his authority. Hardwick vs. State Ins. Co., 751. 


ORAL NOTICE. 


Waar 1s Surricrent—-TRANSFER OF Stock.—*In Alabama oral notice to the custo- 
— of the books of the corporation is sufficient notice of an attachment 
of stock. 


A transfer of stock as collateral security, which is not registered onthe books 
of the corporation, and no demand is made for transfer until after a levy, 
oes no title in that state as against bona fide creditors, Abels vs. 

obile Real Estate Co., 848. 
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OTHER INSURANCE. 


1, AuTHoRITY or Acrnt’s CLERK.—A mere clerk employed by the agent to fill 
out and issue policies is not authorized to waive a policy provision 
requiring consent to other insurance to be endorsed. Waldman vs. North 
British § Mercantile Ins. Co., 353. 


2, CoNSTRUCTION OF PROVISION—AUTHORITY OF AGENT—BROKER —CANCELLATION. — 
A policy for $1,000, on property already insured for $3,000, contained the 
following provision: ‘ Total concurrent insurance $4,000.’’ Subsequently 
other insurance to the amount of $1,000 was procured. 


Held, That the provision referred to the total insurance then existing, and 
the subsequent policy was other insurance without consent. 


Insured wrote to a soliciting agent of several companies asking insurance, 
not designating the company or fixing rates. The insurance was procured 
by him from the regular agent of a company with which he was not 
connected. 


Held, That in procuring the policy he acted as a broker and agent of the in- 
sured. But with its procurement his agency ceased, and notice to him of 
cancellation was not notice to the insured. 


Held, That he was the agent of the company, simply to receive and remit the 
premium, and had no authority to consent to other insurance. 


Held, That a promise by an agent to consent to other insurance, long before 
the issue of the policy, is not a consent by the company. ast Texas Fire 
Ins. Co. vs. Bium et al., 967. 


3. Notice To AcENT’s Soxicrror.—The agent of a company who was authorized 
to grant permits for other insurance, employed a solicitor to procure busi- 
ness for him on commission, the solicitor having a desk in the agent’s 
office. The policy which was procured by the solicitor provided that 
only persons commissioned by the company should be considered its 
agents in any matter pertaining to the insurance; also that the company 
should be notified in case of other insurance. 


Held, That the solicitor was the employe of the agent, and not a broker, and 
notice to him of other insurance was sufficient compliance. Arf vs. Star 
Fire Ins. Co., 112 


4, OrnaL ConsENT oF AGENT—CoNTRIBUTION—MEasuRE oF Damaces. —The policy 
in suit provides that the insured must- obtain the written consent of 
the company for all additional insurance on the property insured or 

‘he shall not recover in case of loss, and further provides that ‘‘ the use of 
general terms or anything less than a distinct specific agreement, clearly 
expressed and indorsed on the policy, and signed by a duly-authorized 
agent of the company, should not be construed as a waiver of any printed 
condition of the policy, and no notice to, and no consent or agreement 
by, any local agent should affect any condition of the policy, until such 
consent or agreement is indorsed thereon.” The insured subsequently 
procured further insurance, of which the local agent was notified and 
orally consented thereto: but such agreement was not indorsed on the 
policy. The property was destroyed by fire. Held, That the notice to 
and the oral consent of the local agent did not bind the company, and 
that the additional insurance, obtained without the written consent 
stipulated in the policy, rendered the policy void. 


In an action on a policy containing a provision that, in case of other policies, ° 
the insured shall recover no greater proportion of the loss than the sum 
insured by the policy bears to whole amount of the policies, it was ad- 
mitted that there was other insurance on the property, amounting to 
$900, and there was before the jury testimony tending to show that the 
entire loss was less than the whole amount of insurance. Held, That it 
was error to instruct the jury that the measure of damages was the market 
value of the goods destroyed. German Ins. Co. vs. Heiduk et al., 206. 
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5. WAIVER BY AGENT AND ADsJusTER—MEAsSURE OF Damaces.—An agent of an in- 
surance company authorized to take risks and issue policies is empowered 
to waive by parol a condition in a policy issued by him. 

In an action against an insurance company for damages for loss by fire, it 
was shown that there was, within the knowledge of the plaintiff, a con- 
dition in the policy to the effect that the insurance company should not 
be liable for loss, if there was any prior or subsequent insurance, whether 
valid or invalid, without the written consent of the company endorsed. 
There was evidence that the plaintiff, shortly before taking out addi- 
tional insurance in other companies, mentioned such intention to the 
company’s sub-agent, who had issued its policy to plaintiff, and he said 
it would be all right. The court told the jury, in effect, that this was a 
waiver, and they so found: Held, no error. 

Where, after a fire, the adjuster of an insurance cempany joins the agents 
of other companies in their efforts to adjust the loss, requires the produc- 
tion of the books and invoices, or duplicates in case of their destruction, 
and objects to settling only on the ground that he cannot agree with the 
insured as to the amount of loss, the company represented by such ad- 
juster is estopped from insisting on a forfeiture by reason of the breach 
of any of the conditions relating to additional insurance. 


If the acts of the adjuster were, in effect, a waiver of the condition, the de- 
fendant could not complain of the refusal of the court to submit an issue 
of notice of the additional insurance. 

It is not error to refuse to consider written requests for instructions, unless 
presented to the court at or before the close of the testimony. 

The measure of damages is the fair cash value of the property destroyed at 
the time and place of its destruction. 

The fact that a witness, who was present at a conversation had between the 
plaintiff and defendant’s agent, was not called to contradict the plaint- 
iff, though present in court assisting defendant in the trial, is a 
legitimate subject for counsel’s comment. W. F. Grubbs et al. vs. North 
Carolina Home Ins. Co., 784. 


See Barer; Titre 1. 
PAROL CONTRACT. See AceEnt 2, 4; Assignment 3, 
PARTNER. See Brnvrne Sur; Tite 1, 4, 8. 


{PAYMENT. 


SurFicrieNT Party anp Evipence,—Where the policy authorized the payment 
to the personal representatives, husband or wife, or relative by blood or 
marriage, and provided that a receipt signed by any such party should 
be conclusive evidence of payment, an affidavit setting up payment to 
the mother of insured and her receipt is sufficient to prevent judgment. 
Pfaff vs. Prudential Ins. Co., 1046. 


See Premium; Premicm Nore 3, 4. 
PHYSICIAN. See ApPricaTIoN 9; BENEVOLENT SocretTy 25; INTEMPERANCE, 


PLEADING. 


1, Apprication 1x.—-When an affidavit of defense is necessary and insufficient, 
such affidavit when relying on an application, must state that the applica- 
tion was attached to the policy as required by the Pa. Act. of May 11, 1881. 

Such applications must be attached to all policies by Pa. companies, no matter 
where the party or property insured may be located. Hebb et al. vs. 
Kittanning Ins. Co., 368. 
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2. TrrLkze—Pxroors or Loss—ANsWERS IN AppiicaTion.—An allegation that the 
laintiff was the owner of the piseecty destroyed sufficiently alleges that 
e€ was unconditional owner of the real estate. 


Where the complaint shows performance of the required conditions, it is a 
sufficient allegation of performance. 


An allegation of written notice as by the policy required is sufficient allega- 
tion that proofs were furnished as required. 


Answers in the application as to the age and value of building are mere ex- 
pressions of opinion though the application isa warranty. Phenix Ins. 
Co. va. Wilson, 73. 


See Accipent 5; Action; AppiicaTion 7, 11; InsuraBLE INTEREST 2; NorTicE oF 
Loss; Premium 1; SEAwWoRTHY. 


POLICY. 


1, APPLICATION aS WaARRANTY—MEASURE OF DamaGEs—WatTcoHMAN.—When the 
application is alleged by the policy to be part of the contract, there 
must be clear proof of fraud to make it otherwise. 


The measure of damages in case of stock in the hands of the manufacturer is 
the fair market value at the place of destruction. 


The watchman clause must have a reasonable construction. Geo. W. Parrish 
vs. Va. Fire § Marine Ins. Co., 95. 


2, Construction 4s To Usg, ExpLosion, AND DEMAND FoR PAYMENT BErForE ACTION. 
—1. A fire insurance policy covered a building ‘‘occupied by assured as a 
dwelling-house,” and provided that, ‘‘if the risk shall be increased from 
any cause whatever, within the knowledge of the assured, * * * the 
company shall not be liable therefor.” Held, That the phrase ‘‘ occupied 
by assured as a dwelling-house,” was not a warranty, but was mere mat- 
— of description, and a lease of part of the building did not avoid the 
policy. 

2, A provision in a fire insurance policy that the company shall not be liable 
‘* for loss in case of fire happening by any insurrection, * * * nor explo- 
sions of any kind whatever, within the premises, nor by concussions 
merely,” does not exempt the company from liability for loss by a fire 
caused by the explosion of a lamp. 


3 A clause in a’policy that “ payment of loss shall be made ninety days after 
complete proof and adjustment thereof at the office of the company in K.” 
does not require a demand for payment at the company’s office at K. 
before suit can be brought. Heffron et al. vs. Kittanning Ins. Co., 287. 


3. Drvipenps as WAIVER oF PREMIUM BY AGENT—EVIDENCE OF VALUATION—LET- 
TER AS EvipeNce.—The agents of an insurance company, whose policy was 
about to expire, sent plaintiff a blank application for renewal, request- 
ing him to sign and return it, and saying that the amount of the divi- 
dends due him on the old policy would be credited, and a statement 
thereof sent him. Plaintiff received the new policy, which bore on its 
face a receipt for the amount of the cash premium. The promised state- 
ment was not sent, nor was any claim made for payment of the cash pre- 
mium. In an action on the policy plaintiff testified that he did not know 

‘ how much was due as dividends, and that under the old policy it had 
been the custom for defendants to send him a statement of the premium 
due and the amount of the dividends to be credited thereon, and draw on 
him for the balance. Held, that it was proper to leave to the jury the ques- 
tion whether the premium had been paid, or payment had been waived. 


The fact that a policy of insurance bore upon its face a receipt for the cash 
premium was prima facie evidence that the premium had been paid. 

In a suit upon a policy of insurance, pa having actual knowledge of the 
cost of the property and its worth, his testimony as to its value is com- 
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petent, notwithstanding his admission that it was partly based upon the 
estimates of experts. 


In an action on an insurance policy, a copy of a letter, in the letter-book of 
defendant’s agent, addressed to plaintiff, notifying him of the cancellation 
of his policy, and purporting to be written by a clerk who does not tes- 
tify, is properly excluded when there is no evidence that it had been di- 
rected or mailed ; especially so when plaintiff denies receiving any such 
letter. 


Judgment will not be reversed because leading questions were permitted, in 
the absence of a palpable abuse of discretion by the trialcourt. Whiting 
vs. Mississippi Val. Mut. Ins. Co., 822-3. 


4, Resection or, THRovGH MistTake.—Insurances for equal amounts were taken 
out in five companies on the same property. The premiums were paid 
on three of these policies and on the other two they were not paid. The 
claimant was afterwards frequently dunned for the amount of the two 
premiums due, and finally refused to pay and threw out two policies to 
his broker to return to the companies. Through mistake or ignorance he 
threw out two that had been paid for. Broker explained the mistake to 
the two unpaid companies, ne upon cancellation and promised to ex- 
change the policies and get the right ones and surrender them. Before 
this was accomplished the property burned and suit was brought on one 
of the unpaid policies. 

Held, That the intention of the insured was to give up the two unpaid poli- 
cies and not the two that he really did throw out, and that there was no 
recovery upon the policy sued on. Samuel Von Wien vs. Scottish Union & 
National Ins. Co., 519. 


PRACTICE. 


1, Jurispiction —Frnat Deciston.—In an admiralty case, where the amount in 
actual dispute does not exceed $5,000, the United States Supreme ‘Court 
will not assert jurisdiction. This appeal was dismissed for want of juris- 
diction. 


While no affirmation of the decision of the circuit court is pronounced, that 
decision would appear to be final, and is as follows: The insurance was 
on the cargo of a canal boat, the loss occurred through the alleged care- 
lessness of the owner or his servants ; the company paid and became sub- 
rogated to the rights of the insured and brought suit to recover from the 
owner of the boat. The circuit court gave the company a decree for 
$6,175.89 and interests and costs. The Sydney, elc., et al. vs. Providence- 
Washington Ins. Co., 447. 

2. ReLevancy oF QuEstIons—EvIDENCE—FALsE SWEARING.—Questions which 
have no bearing on the issue, or a very remote one, and which are calcu- 
lated to prejudice the minds of the jury, ought to be excluded. 


Questions which, standing isolated, are irrelevant, ought to be excluded; 
but if counsel, on their responsibility as such, should state that they 
expect to follow them up by testimony of the same witness or others, 
which will connect them with the case, and show them to be relevant, the 
court, in its discretion, may allow them to be asked, subject to being 
ruled out if not so connected. Where there is no promise or intimation 
by counsel that such further and connecting testimony will be adduced, 
there is error in excluding such irrelevant questions. 

Where the evidence, and not the facts proved, is certified to this court, the 
tule, very often announced, is that the judgment will not be reversed 
unless, by rejecting all the parol evidence of the exceptor which conflicts 
with that of his opponent, and giving full force and credit to that of the 
adverse party, the decision of the court below still appears to be wrong. 


It is not necessary, in order to support a verdict for the plaintiff, that he 
should prove all the matters set out in the ‘‘statement”’ filed in connec- 
tion with the declaration, under section 62, c. 125, Code, but only so much 
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thereof as is necessary to sustain the essential averments of th 
declaration. 


No false swearing by the plaintiff, no matter what his intent, perpetrated 


after the writ was issued, can change the rights of the parties or affect 
the verdict, a the policy contain a clause of ferfeiture, in case the 
assured make any false affidavit with intent to defraud the company. 
Deitz vs. Providence- Washington Ins. Co., 673-4. 


See Action; MEASURE oF DamaGEs 1. 


PREMIUM. 


1, ALLEGATION as TO PLans OF APPORTIONING DIVIDENDS IN CASE OF SURRENDER 
VaLuE—AccOUNTING IN Equity 1n CasE or NON-PAYMENT OF PREMIUM—RE- 
ScIssIoN.—The complainant, to ascertain the surrender value of a policy, 
alleged that the methods employed by the company for the distribution 
of surplus failed to award to the complainant his equitable proportion. 


Held, That an allegation that complainant agreed to ratify any plans adopted 
for an equitable distribution was not a sufficient answer, since the issue 
was whether the plan secured an equitable proportion. 


Held, That, where the policy by its terms is void for non-payment of premium 
when due, the policy-holder is not entitled to an accounting in equity. 


Held, That, where the policy-holder has been insured for a term of years at a 
less premium than would be required if his insurance matured at the end 
of the term, the company cannot be put back in its original position, and 
the insured cannot claim a right to rescission on the ground of fraud as 
justification for non-payment of premium. Kellner vs. Mutual Life Ins. 
Co. of N. Y., 298. 


2. Prospectus as WAIVER oF PayMENT.— Where it is expressly provided that the 
premium on a life policy shall be paid on or before a certain day, and in 
default thereof the policy shall be void, the non-payment on that day 
works a forfeiture. 


An advertising pamphlet which set forth among other things that the com- 
pany allowed thirty days grace does not change the contract in the pol- 
icy, even when it is pleaded that such advertisement influenced a person 
(having the money with which to pay the premium) to delay two days 
beyond the time when it was due. The failure to pay on or before the 
day when due was fatal. Fowler vs. Metropolitan Life Ins. Co., 559. 


3. Non-PAYMENT IN CasE oF DeatH—PromisE By AGENT.—The policy stipulated 
that the premiums should be paid quarterly, and if not paid when due 
and in the life-time of assured the policy should cease; that the acceptance 
of an overdue premium should not be deemed a waiver as to any future 
premium; and that no person except the president and secretary acting 
together could make or alter contractsor waiver forfeitures. The agent 
had previously accepted three overdue premiums, and agreed to coon 
a fourth if paid before a certain date. Prior to that date, however, the 
insured died, with the premium unpaid. 

Held, That the policy was void. The promise of the agent to receive it was @ 
mere nudum pactum and not a contract, for there was no consideration. 

Held, That no inference that the company would accept an overdue premium 
after the death of the insured can be drawn from the acceptance of the 
previous premiums. Lantz vs. Vermont Life Ins. Co., 


4. RENEWAL IN Case or Non-payMentT—Watver By AcEnt.—The policy provided 
that the company should not be liable by virtue of the policy or any 


renewal thereof until the premium was actually paid. The insured asked . 


the agent about ten days before the expiration of the policy to attend to 
the renewal, and said he would do so. No os was paid or tendered, 
and no renewal was executed or demanded until after the fire, nearly six 
months later. 
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Held, That the prepayment of premium had not been waived by the agent,. 

, and the company could not be compelled in an action in equity to issue 
arenewal. Zigler vs. Phoenix Ins. Co., 748. 

5, Wuat 1s PAYMENT IN CasE oF AGENT —The certificate on the life of an agent 
stipulated that it should not be binding until first payment had been 
made. As'to whether such payment was made the evidence was conflict- 
ing. There were open accounts which were loosely kept, and on one 
occasion the company had remitted an over-payment on another account, 
though it had written repeatedly to the agent to remit balances includ- 
ing the payment in question. 

Held, That there was evidence which would sustain a finding of payment or 
waiver. 


The certificate required payment within thirty days of notice. 


Held, That paymeut within that time, though after the death of insured, was 
sufficient. 


The secretary and general manager is not an agent within a policy provision 
forbidding agents to make or alter contracts, waive forfeitures, and 
extend credits. Bankers’ § Merchants’ Mutual Life Ass’n vs. Stapp, 51. 


See Accrpent 7; Action 4; AGENT 3,9; ASSESSMENT; BENEVOLENT Socrety; Lex 
Locr; Orat Contract; Ponicy 3; Resate; UNavuTHoRIzED Company 1. 


PREMIUM NOTE. 


1, LiaBriity on, IN CasE oF AGENT’s MisTaxze.—An applicant for an insurance 
and an insurance company entered into an agreement for the insurance: 
against fire and lightning of several articles of property. The applica- 
tion for the insurance was drawn up by an agent of the company, and 
signed by the applicant; but, through a mutual mistake of the parties, 


some of the articles to be insured were omitted. The applicant gave 
two promissory notes to pay for the insurance; but, through a like mis- 
take, the amounts of the notes were made sufficient only to pay for the 
insurance on the articles actually included in the application, and not 
sufficient to pay for the insurance of all the articles. Afterwards an in- 
surance policy was issued in exact accordance with the terms of the 
application, and several weeks thereafter it was tendered to the applicant, 
who refused to receive the same, upon the ground that the aforesaid omit- 
ted articles were omitted from the policy. The agent offered to issue a 
new and separate policy for those omitted articles, or to insert them in 
the policy already issued; but the applicant refused, and the agent re- 
tained the policy. The applicant, however, never demanded or asked for 
a return of his notes, or for a rescission of the contract. Afterwards the 
the notes became due, and the insurance company sued the applicant 
thereon. Held, that the action may be maintained. Pierce vs. Home Ins. 
Co. of New York, 350. 


2, Non-PAYMENT oF—WailIvER OF Proors.—The policy stipulated that the pre- 
mium note should be accepted as payment only until its maturity; that, 
if then unpaid, the policy should be void while it so remained, and on 
subsequent payment should be in force from the time of such payment. 

Held, that when the note was due and unpaid at time of loss, a subse- 
quent tender would not render the policy liable. 

Held, that a plea that the note was accepted as absolute payment by a 
verbal agreement is demurrable as contravening a written contract. 

Held, that notice of the maturity of the note was not necessary in order 
to a forfeiture of the policy. 

Held, that a failure to demand proofs of loss or furnish blanks is not a 
waiver of proofs. Continental Ins. Co. vs. Dorman, 119-20. 

3. Partrat Payment.—The policy provided that in case of failure to pay the 
premium note at the time specified, it should remain null and void dur- 
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ing the time the note remained unpaid, but the payment of the note 
should revive the policy and make it good during the balance of the term. 

Held, Thata partial payment of the note would not revive the policy. Carlock 
vs. Phenix Ins. Co., 953. 

4. Trruz or Aczent—As Payment.—The insured executed a premium note for 
the first premium, but blunders had been made in the preparation of the 
application which had been corrected, and the insured desired to return 
the policy and cancel the note. The agent declined. The latter was 
authorized to endorse such notes only for collection, which he did, and 
deposited in the bank. The note was dishonored. 

Held, That if after that, if thé company turned the note over to the agent, 
and charged him with it, treating him as the owner, that would be suffi- 
cient to clothe the agent with title in an action against the insured to 
recover on it. 


Held, That the delivery of the policy was a good consideration for the note, 
though it provided that a failure to pay the premium when due should 
render it void, and that the giving of anote should not be construed as 
payment. Marskey vs. Turner, 893. 


See Evipence 5. 


PROCESS. See Service. 


PROOFS OF DEATH. 


CavusE or DeatH—EvipEence.—A policy provision, requiring satisfactory proofs 
of death to be furnished, does not require that the cause of death should 
also be stated. 


When the cause of death was voluntarily furnished by the guardian of the 
beneficiary, in the shape of an attending physician’s certificate, it is an 
admission that the statement in the certificate as to the cause is true, 
and such certificate is not incompetent as evidence under a statute for- 
bidding the physician to disclose information acquired in his professional 
capacity. 

But the beneficiary when an infant is not bound by such voluntary adinission 
of his guardian where the cause of death is excepted from the risks for 
which the company is liable. 

Held, That where such certificate is not required by the policy or the by-laws 
of the company, evidence is inadmissible to prove a usage in that respect 
of which there is no evidence that the insured had knowledge. 

The records of a city board of health are not evidence in such case as to the 
cause of death. Buffalo Loan, etc., Co. vs. K. T. § M. Mut. Aid Ass’n, 998. 


See INTEMPERANCE. 


PROOFS OF LOSS. 


I. Errect or Detay—Incuusive or OTHER Property—Correcrion AFTER VER- 
pict.—Where the policy does not provide that failure to furnish proofs 
shall work a forfeiture, and where there is no limit as to the time in 
which szit must be brought, the delay in furnishing proofs beyond the 
thirty-day requirement only postpones the right of action, it does not 
void the policy. 

Agent instructed claimant to make a list of articles burned, and she included 
clothing of her husband and of an adopted son. If no fraud was in- 
tended, the policy is not invalidated. : 

It is competent for the jury to take to the jury-room papers which contain 
exhibits fully proven and concerning which there is no dispute. It was 
not error to permit the jury to take the list of articles claimed for, the 
policy and the application. 
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Wearing apparel of an adopted son to the amount of $25, was scheduled 
—— the articles claimed for. As the loss without this amount ex- 
ceeded the insurance, it was held that the company was not prejudiced. 


Insurance on dairy and contents was $50. Only $1.37 of loss was proved on 
this item, but the jury in the trial court gave verdict for the full amount. 
Held, that the case need not be reversed for that reason, but that the 
company is entitled to a correction which shall reduce the sum to the 
actual loss proved. Tubbs vs. Dwelling-House Ins. Co., 463. 


2. EvIDENCE AS TO TIMELINESS OF—WAIVER OF SUFFICIENCY.—By comparison of 
the allegation of the complaint in an action on a fire insurance policy, as 
to the date of the loss and the date of furnishing proot of loss, with the 
provision of the policy as to the time within which such proof should have 
been furnished, it appeared that it was furnished one day too late. Held, 
that the objection to the admission of any evidence in the case on the 
ground that the complaint failed to state a cause of action, the evidence 
being plenary that proof of loss was seasonably furnished, was not suf- 
ficiently specific to call the attention of the court to the defect. 


Where the insurer, in response to notice of loss, sent to the insured a blank, 
apparently designed to be used in making proof of loss, and the insured 
so used it, filling it up with all particulars of the loss of which the blank 
admitted, and sent it to the iasurer, who returned it without objecting 
to its sufficiency, the insurer will be held to have waived the objection 
that it was not itemized with the detail required by the policy. Brom- 
berg et al. vs. Minn. Ase’n, 454. 


8. Farmure To OpsEct To as WaIvER.—When there are defects in the proofs of 
loss, whether formal, substantial, or, indeed, in any respect, which could 
have been supplied if specific objections had been made thereto by the 
underwriters, a failure on their part to object to the proofs on that 
ground, or to pvint out the specific defect, or call for information omitted 
within a reasonable time, is considered a waiver, however defective, 
informal, or insufficient such proofs may be. Peet vs. Dakota F. § M. 
Ins. Co., 253. 


4, Inon-sare CLausE—Booxs or Recorp.— Where the iron-safe clause stipulated 
that the insured should produce the inventory, or in the event of failure 
the policy would be void, and the insured exhibited the inventories to 
the adjuster ten days after the fire, but they were afterwards lost and 
their contents at the trial proved by oral testimony. 

Held, That if lost through no fault of his own, there had been sufficient com- 
pliance. 

The insured stipulated:-to keep books or a record showing all business trans- 
acted, including purchases and sales for cash and on a credit, under pen- 
alty of forfeiture. 

Held, That books so kept that it was impossible to obtain any satisfactory 
idea of the goods on hand and destroyed was not a compliance, and there 
could be no recovery. Pelican Ins. Co. vs. Wilkersou, 48. 


5. MisstareMENTS IN APPLICATION, AND DentAt oF Liasrity as WAIVER OF PRoorFs 
AND LimrratTion.—Misstatements in application as to age, stovepipes, and 
size of house, when a warranty, are waived by the company with knowl- 
edge of the fact allowing successive proofs of loss to be furnished and ob- 
jecting to them on grounds of form. 


A denial of liability is a waiver of a clause allowing the company ninety 
days in which to adjust and settle the loss, and of further proofs of loss, 
and suit may be begun within ninety days. German Ins. Co. vs. Gibson, 248. 


6. Norary’s Certiricate.—The policy required that a certificate of actual loss 
without fraud should be furnished by the nearest notary. The code of 
California requires that in case of refusal of such party to furnish it, 
reasonable evidence should be furnished to the company that it was not 
refused on account of just grounds of disbelief in the facts to be certified. 
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Held, That when the nearest notary refused, because he was in the employ 
of the company, it was not necessary to furnish to the company evidence 
that he was in its employ. Noone vs. Transatlantic Ins. Co., 776 

‘7. ReasonaB.e Time.—The policy required a particular account of the loss to 
be rendered as soon as possible. 


Held, That, where the property was insured for over $46,000 in twenty differ 
ent companies, a delay of two months in rendering a particular account 
would not be held unreasonable as a matter of law, where the jury had 
rendered a oe verdict in favor of the insured. Western Ins. Co. vs. 
Studebaker Co., 64. 


8. Retention as Watver.—When prompt proofs of loss are retained for two 
months without objection, the question of waiver of alleged defects is for 
the jury. Davis Shoe Co. vs. Kittanning Ins. Co., 357. 


9. Warver or.—If an insurance company refuse to pay the loss, or deny its 
liability upon independent grounds before any sufficient proof of loss is 
made, and before the time within which such proofs are to be made, by 
the terms of the policy, such denial and refusal constitute a waiver of the 
condition of a policy requiring such proofs. Deitz vs. Providence-Washing- 
ton Ins. Co., 673 


10. Watver sy Acznt.—Refusal to pay, or denial of liability, is a waiver of the 
condition in the policy requiring proofs of loss. 


A man having supervision over the business of a company and adjusting its 
losses. to whom notice of injury or loss or change of occupation must be 
sent, is a ‘‘ general” agent, and has power to waive policy conditions as 
to preliminary proofs of loss. Travelers Ins. Co. vs. Harvey, 411. 


11, Warver or APPRAISEMENT.—A policy of insurance issued by defendant to 
plaintiff provided that any loss should be appraised as prescribed by the 
policy, and that the report of the appraisers should form part of the proof 
required by the policy. The proof of loss furnished the company did not 
contain such a report of appraisement, but the letter accompanying the 
proof stated that, ifthere were any defects in the substance or form of the 
proof, plaintiff, upon being advised thereof, would perfect the same. No 
objection was made at any time to the form or substance. Several other 
companies, some of which were not entitled to demand such an ap- 
praisement, had policies on the same property ; and in the course ofa cor- 
respondence carried on by them and defendant jointly on the one side and 
plaintiff on the other, in which they disputed the amount of the loss, they 
demanded a submission to arbitration on conditions which were refused 
by plaintiff. They then, by joint letter, stated that, if the form of sub- 
mission proposed by them contained any provisions not prescribed by 
the policies, each company would submit its own form. There was no 
further correspondence between them jointly, or between defendant and 
plaintiff, on the subject. 

Held, that the joint demand could not take the place of a separate demand, 
and defendant had therefore waived its right to have such appraisement 
made part of its proof of loss. Hamilton vs. Connecticut Fire Ins. Co., 728-9. 


12. Warver or OxssEctions.—Objections to the sufficiency of proofs must indi- 
cate sufficiently the particular defects to be remedied. 

Where proofs of luss were kept for over fifty days, and then returned without 
specific objections, it is a question for the jury whether alleged defects 
have not been waived. ; 

Bare technicalities may properly be resorted to, to defeat fraud, but not for 
the defeat of honest claims. Kittanning Ins. Co. vs. Davis Shoe Co., 81. 


13. Wen IncompLete —Exection to Reptacr—CertiricaTE From Posiic OF- 
FIcER.—The proofs of loss were forwarded to the adjuster December 2 and 
received by him December 4. The next day the adjuster returned them to 
the plaintiff for additions. These were made, and the plaintiff sent the 
proofs to the company January 13. On February 28, the company sent 
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notice to plaintiff of intention to rebuild, and called for plans and speci- 
fications, which were furnished by the plaintiff, but this suit was begun 
on the allegation that the company had not exercised its option in time. 
Held, that the plaintiff waived his right to claim that the original proofs 
were complete by furnishing the additional matters required, and that 
the proofs were not complete until January 13, and that the option to 
rebuild was exercised in time, and that the suit could not be sustained. 

Incidentally it was held, that the assumption in Ins. Co. vs. Block (109 Pa. 
St., 535), that the neglect of the assured to ask a certificate from a public 
officer is no default, is not good law. Kelly vs. Sun Fire Office, 407. 


See Action 1, 6; AGznt 11; AppricatTion 3; ARBITRATION 2, 3, 4; EvIDENCE 5; 
InsoLvency 3; PxiEapinac 2; Poticy 2; Premium Nore 2; Proors or Drats; 
Vacant 2. 


PROSPECTUS. See Premium 2. 
RAILROAD. See Accrwwent 7; Action 2; REscrIssIon. 


REBATE. 


Waar Constitutes InuEGaL.—The true construction of the act of 1889, c. 281, 
is to require life insurance companies to give equal terms to those persons 
whom it insures that are of the same class, and to stipulate the terms of 
insurance in their policies, and to accord to none any other. 

An indictment under the statute charged that the defendant allowed a re- 
bate premium payable on the policy that he issued, but failed to aver 
that such rebate was not stipulated in the policy. Held, that the indict- 
ment charges no violation of the statutes. State vs. Schwarzschild, 861. 


‘RECEIPT. See Payment. 


RECEIVER. See Insotvency3; Mutvau Company 2; UNAUTHORIZED Company 1, 
REFORMATION. See Acent 8; Description 2. 
REINSTATEMENT. See Assessment 1. 


REINSURANCE. 


1. CHANGE oF TITLE In CasE oF.—The policy provided that it should be void in 
case of change of title without consent. The insurer subsequently re- 
insured the risk ‘‘ subject to the same conditions” as the policy reinsured. 

Held, That the second policy wassimply a contract of indemnity against risk 
under the first. 

Held, That the insured was bound only to secure consent from the original 
insurer, and the reinsurer was bound by such consent. Faneuil Hall Ins. 
Co. vs. Liverpool § London § Globe Ins. Co., 289. 


2. Or Excess Linsrs—Usace.—The H. company, under an agreement with the 
N. company, issued to the latter open policies of reinsurance, endorsed 
‘‘To apply to the excess which the said company may have in all their 
various policies over $50,000, and to apply pro rata with all reinsurance 
policies on same excess, but not to exceed $10,000. 


Held, That when the N. company had reinsured its excess lines over $50,000 
with the H. company, it was entitled to reinsure the $50,000 in other 
companies. 

Held, That evidence of a local usage, by which such reinsurance was made on 
the faith that the reinsured only procures it on the excess, would not 


affect a contract made elsewhere. Insurance Co. of N. A.vs. Hibernia Ins. 
Co., 689. 


See INso.vEncy 2. 
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REMOVAL. 


Errect or Partiat.—The policy was indorsed with permission to remove the 
insured goods, conditioned that it should cover pro rata in both places 
during removal, and an extra premium was paid therefore, but no limit 
of time was named. Permission was given in July, and a fire occurred 
in the old location in November. Defense was that due diligence had 
not been exercised in completing the removal, but there was nothing to 
show when the removal began. Held, that the policy attached in both 
places until the removal was complete, and that it covered goods pur- 
chased since the indorsement as well as those on hand when the permis- 
sion was granted. Sharpless vs. Hartford Fire Ins. Co., 470. 


RENEWAL. See Premium 4, 
REPLACEMENT. See Proors or Loss 13, 


REPRESENTATION. See Acrenr10; Appiication; Benrvouent Socrery 3; Evi- 
DENCE 2; Insanity 2; Proors or Loss 5; REscrssion. 


RESCISSION. 


In Cask oF Fatsz REPRESENTATIONS BY AGENT.—The policy provided that no 
agent should have power to alter its terms, and that the insured should 
not be engaged on railroad trains. The insured had represented to the 
agent that he was a switchman, but the agent without his knowledge 
inserted his occupation as yard-master who did no switching. 


Held, That where an agent inserts misrepresentations which, if made by in- 
sured would avoid the contract, the latter may rescind the contract, 
even though under the existing facts the company might be bound. 
Michigan Mut. Life Ins. Co. vs. Reed, 327. ; , 


RETALIATORY LAW. See Forrren Company. 


RISK. 


1. Errect or IncREASE oF.— Whenever there has been a change of occupancy 
or of business, or the erection of additional building adjoining or near by 
the insured property, the question whether there has been a material in- 
crease in the risk or not is a question of fact, to be determined by the 
jury; but whether an increase of risk avoids the liability of the insurer 
is a question of law for the court. Peet vs. Dakota F. & M. Ins. Co., 253. 


2. IncREASE OF BY CoRN-SHELLER.—The policy provided that it should be void 
in case of any change of exposure by the erection or occupation of ad- 
jacent builings, or by’: any means whatever within the control of the 
insured. 


Held, That the bringing and operating of a steam corn-sheller, in dangerous 
proximity to a corn-crib insured, was a violation of the policy. Davis vs. 
Western Home Ins. Co., 363. 

3. Kerepinc or Srorinc Coat-o1r—In Casz or Expioston.—The policy was 
written on a block of unfinished buildings with permission to com- 

lete. The block was built for stores below and dwellings above. 

fter completion one of the stores was occupied by a retail grocer, who 
kept as part of his stock gasoline and coal-oil. A violent explosion de- 
molished the building, and killed the grocer and several members of his 
family. Evidence showed that shortly before the explosion there was a 
bright ob a probable fire, in the store. The defense was that keep- 
ing gasoline voided the policy under the condition which excluded the 
storing of hazardous and extra-hazardous articles. 


Held, That “keeping” is not “storing,” and that a contract of insurance 
upon a building made before its completion authorizes the use of the 
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building in any common business to which its construction is adapted, 
and when the contract prehibits storing hazardous articles it does not 


prohibit keeping them for sale in such business. - 


Held, That, if a company intends to exclude specific things, it must do so in 
specific language. 

The court below refused all of the defendant’s requests for instructions to 
the jury. Held, that the defendant had a right to have the converse ot 
the propositions submitted to the jury under appropriate instructions, 
but the instructions asked for were improper. 

Held awh garen that an explosion caused by fire is sudden and rapid com- 
bustion, and is covered by the policy unless specifically excluded by the 
terms of the contract, which was not the case in the policy sued on. 
Renshaw vs. Missouri State Mut. F. § M. Ins. Co., 385-6. 

4, Vacant IN CasE oF DWELLING— ASSIGNMENT OF PoLicy—USE FoR PROSTITUTION. 
—Occupancy implies an actual use of the house as adwelling place. The 
insurer has a right by the terms of the policy to the care and provision 
which is involved in such occupancy. 

B sold the property to C and had the policy transferred by the agent of the 
company. B testified that he instructed the agent to make the transfer 
conditioned that loss should be payable to him according to his interest. 
C failed to keep up his payments, and after the fire assigned his interests 
in the contract and the policy to B. 

Held, That such a contract does not forfeit the policy, and, even if it did, the 
the act of the agent in making the endorsement would be a waiver. For- 
feiture is not favored either in law or equity, and a provision for it in @ 
contract will be strictly construed, and courts will find a waiver upon 
slight evidence when the equity of the claim under the contract is in favor 
of the insured, but the transfer of this policy to C so as to insure him, 
with loss payable to B, makes it a contract between the company and C, 
and not between the company and B, and B cannot recover under it. 

The house was insured as a dwelling house andinn. It waskept by C as a 
house of prostitution and lewdness, which rendered the tire risk more 
hazardous and would forfeit the conditions of the policy as to increased 
risk. Bonenfant vs. American Fire Ins. Co., 496. 


See Description 1; Mutuat Company 1; Pontcy 2; Removat; Vacant 4, 


SCHEDULE. See ApporTioNMENT; CONTRIBUTION, 


SEAWORTHINESS. See InsuraBie INTEREsT 3. 


SEAWORTHY., 


Pieapine or.—Seaworthiness is a matter of warranty on the part of the 
insured, and compliance must be pleaded. Unseaworthiness need not be 
pleaded as a separate defense, and if so pleaded, a bill of particulars 
cannot be required. Ward et al. vs. China Mutual Ins. Co., 163. 


SERVICE. 


In Case oF BaNKING AND INsuRANCE Company.—Where a company does both 
banking and insurance business and the action is on its insurance policy, 
it is dealing as an insurance company, and the fact that it is also a bank 
is immaterial. The statutes relative to its status as a bank do not apply. 
Service of process as provided for insurance companies is legal. Wytheville 
Ins. § B. Co. vs. Stultz, 481. 


See AcEnt 5, 9; BENEVOLENT Socrety 25. 


SET-OFF. See Acent 7; Evmence 5, 
VOL. XX.—70. 
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SICKNESS. — See Insanrtry 1. 


STATUTE. See Surcrpe 3; Vacant 4. 
STEAM-THRESHER. See Murtvat Company 1. 


STOCKHOLDER. See Insurasiz INTEREST 4. 


SUBROGATION. 


Ricut or Action In Cask or Partin Insurance.—Action was brought by the 
company to recover damages from the party responsible for the destruc- 
tion of property, on which the insurance which was partial had been 
paid. Recovery had previously been had by the owner in an independ- 
ent suit against the wrongdoer in an action to which the company declined 
to be a party. 

Held, That where the insurance is partial, the name of the owner must be 
joined in an action by the company under the provision in the Oregon 
Code, permitting actions to be brought in the name of the real owner. 
Or if he declines to join, he should be made a party defendant. Home 
Mut. Ins. Co. ve. Oregon Ry. § Nav. Co., 639. 


See Action 2; CARRIER. 


SUICIDE. 


1, Evmpence or —INTENTIONAL INJURY—AcciDENT—UniawruL Act.—When the 
insured and his mistress were found dead in a house from the effects 
of a pistol shot, under circumstances that rendered it probable that 
one must have shot the other, and then himself or herself, it is not error 
to charge that the presumption of the law is that the insured neither 
committed suicide nor was murdered, but that this could be overcome by 
evidence to the contrary. 


Where the policy by its terms does not specify any case of death “‘ the nature, 
cause, or manner of which is unknown or incapable of direct and posi- 
tive proof,” it is not required that the evidence of the manner of deathshall 
be established by eye witnesses. Circumstantial evidence is sufficient. 


An injury intentionally inflicted by another, when not anticipated by the in- 
sured and not naturally to be expected, is accidental within the meaning 
ot the policy, although the latter provided that if death occurred from 
an assault provoked by quarreling no recovery could be had. 


Living in a state of fornication is not an unlawful act when not open and no- 
torious, within the meaning of a policy provision that it does not extend 
to injuries received while engaged in, or in consequence of, any unlawful 
act. Such provision does not extend to infractions of law which have no 
connection with the injury. Accident Ins. Co. of North America vs. Bennett, 
769-770. 

2. Riauts or CREDITOR—ASSIGNEE IN CaSE OF BENEVOLENT SocteTy —EVIDENCE.-— 
When the defense was that the policy was procured with the fraudulent 
intent to commit suicide for the benefit of creditors and relatives. 


Held, That a creditor a have under contract with insured as assignee a 
vested right in the policy of a benefit society. 


Held, That evidence of large insurances procured in other companies, and let- 
ters and telegrams to friends, was part of the res mer and admissible as 
successive steps in the final consummation of the fraud through suicide. 


Held, That evidence of efforts a short time before the insurances were secured 
to raise money, coupled with threats of suicide if unsuccessful, and state- 
ments of an intention by the insured to secure insurances “ and make the 
boys happy,” and inquiries by the insured as to the easiest mode of death, 
were admissible as part of the res gestw. Smith vs. National Benevolent 
Society, 152. 
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3. Sratutx as Estopren.—A statute of Ohio provides that all companies after 
receiving three annual premiums are estopped from defending upon any 
other ground than fraud, against any claim arising on such policy, by 
reason of any errors, omissions, or misstatements of insured in the appli- 
cation, except as to age. 

Held, That the statute did not estop the company from setting up suicide as 
a defense under a policy clause rendering it void in case of suicide. 
Starck vs. Union Central Life Ins. Co., 902-3. 

4, Wartz Insang. —The policy provided that it should be void in case of death 
by suicide unless insane, in which case the company might elect to pay 
the amount insured or refund the premiums. Also that the amount 
should be paid within sixty days after due notice and proofs. 

Held, That in case of suicide while insane, the company was entitled to suffi- 
cient time to learn all the facts, and a few days over three months was 
not an unreasonable time for such purpose before making its election. 
Sallentine vs. Mutual Benefit Life Ins. Co., 8v0. 


See UnauTHoRizED Company 3. 
SUNSTROKE. See Accrpenrt 8. 
SURRENDER VALUE. See Lex Loct. See Premium 1. 
SURVEY. 





See APpPLicaTION 13. 









TAXATION. 


Exemptions FroM.—The New York statute of 1886, exempting the personal 

preperty franchise and business of certain companies from taxation ex- 
cept as therein provided, applies not simply to such property, etc, as 
may be directly taxed by the state for general purposes. but exempts all 
the property, franchise, etc., from local taxation. People ex rel Common- 
wealth Ins. Co. vs. Coleman et al., 156. 

















TENANT. 


RE-ENTRY By LANDLORD.—The policy insured a tenant against any loss by 
reason of having to pay during such time as the building might be un- 
tenantable by reason of fires occurring during the continuance of the 
policy. The building was made untenantable for six months by a fire, 
and the landlord was allowed by the tenant to re-enter in order to re- 
build, under an agreement that the rent should continue to be paid. 

Held, That the agreement and re-entry vitiated the policy. 


A letter from the company, stating that it would not claim to be discharged 
from liability by reason of the landlord’s re-entry, but would net consent 
to anything which would vary the legal effect of such re-entry, only meant 
that the company was liable for rent up to the time of such re-entry. 
Royal Ins. Co. vs. Heller, 950. 


See Vacant 1. 











TITLE. 


1. AssIgGNMENT as EvipENcCE—SaALE BETWEEN PartNeRS—OTHER INsuRANCE.—An 
attestation of the assignment of a policy of insurance, indorsed on the 
policy by a local agent of the company, with knowledge of the sale of the 
goods insured, is a sufficient compliance with the condition of a policy 
requiring the consent of the company to be indorsed thereon. 

Where prior insurance is recognized and allowed by an indorsement on the 
policy, the taking out of a new policy in a different company for the 
amount of one of the former policies which has expired is not a violation 

of a condition requiring written consent to concurrent insurance. 
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A sale of his interest by one member of a firm to his partner is not a breach 
of a condition against change of title or possession by sale, transfer, or 
conveyance, without consent of the company. New Orleans Ins. Ase’n ve. 
Holberg, 79 


2. DeTERMINATION or.—If it is essential for an underwriter to know by what 
title the insured holds the property insured, that inquiry should be made 
at the = of issuing the policy, and not deferred until after a loss has 
occurred. 


When ownership of the property is one of the issues for determination, if there 
is any evidence that is disputed or contradictory, it is the province of 
the jury, and not the court, to settle that fact. Peet vs. Dakota F. § M. 
Ins. Co., 253. . 

3. ExEcuTion or MortaaGcE In Part.—The policy provided that it should be 
void in case of any change in the interest of insured, whether by sale, 
transfer, or conveyance. 

Held, That the execution of a mortgage was a breach of the condition. The 
mortgage to a bank had been signed by the mortgagor and left with the 
bank president to await the signature of his wife. 

Held, That whether it had been executed and delivered as to the mortgagor, 
or only left with the president as a convenience, and not to be effective 
until signed+by the wife, was a question of fact for the jury. East Texas 
Fire Ins. Co. vs. Clarke, 820. 


4, JUDGMENT CREDITORS AS ASSIGNEES—PARTNERS.—Policies taken out by R. on 
tobucco were assigned before the loss with the the companies’ consent 
to his creditors. Some to M. as his interest might appear, and some to 
M. & Co. as their interest might appear. The plaintiff was a judgment 

. creditor. The companies denied liability on the ground, among others, 
that R. was not the sole owner as represented in the policies. The case 
was transferred from the State to a Federal court in a suit brought by 
the receiver, and a general judgment found against the companies under 
an agreement that the respective rights of the claimants should be de- 
termined under the proceedings commenced in the State court. 


Held, That the respective rights of the parties were not determined by any 
rulings of the Federal court upon matters incident to the case. 


Held, That the rights of judgment creditors in such a case must be pursued in 
equity, for they had no lien on the tobacco nor legal interest in the in- 
surance money. ‘The legal title to the latter was in the assignees who 
might maintain action. 


Held, That under an agreement by which one party advances the capital and 
the other furnishes the services, the capital to be paid out of the stock 
and the balance above expenses to be treated as profits, the two are part- 
ners though interest is ated, and not debtor and creditor requiring 
registration of assignment of policy as against judgment creditors. 

A finding of facts by the judge under agreement is conclusive. Southern 
Fertilizer Co. vs. Reames, 36-37. 


5. Or Huspanp To Wire’s Property—Vacant.—An insurance policy issued on 
a dwelling-house in the name of a husband, when the title was in his 
wife, the company not being informed that the husband was not the legal 
owner, is void. 


Validity is not imparted to the policy by the fact that the company, still un- 
informed of the true state of the title, indorsed on the policy its consent 
that the policy might continue in force notwithstanding a temporary 
non-occupation of the premises. That act waived forfeiture on one ground 
only; not on all grounds: Clark vs. Insurance Co., 81 Me., 373, a rmed. 
Trott vs. Woolwich Mutual Fire Ins. Co., 1044. 


6. Or Wire In Cass or ENpowment.—The terms of an endowment — of life 
insurance construed, and held that, in case of the death of the insured 
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before the maturity of the policy, the sum assured was payable to, his 
wife only in case she survived him; otherwise to his personal representa- 
tives or assigns. Lamberton vs. Bogart, 1022. 


7. OWNERSHIP IN CasE or Lessex.—A policy of insurance like any other con- 
tract is to be read in the light of the circumstances surrounding it. 


A leasehold interest is an insurable interest and may be regarded as property. 


The policy was for $1,500 on tools and machinery and $1,000 on building, the 
insured being lessee. 


Held, Where a policy is issued without a written application describing the 
interest of the assured, and where he makes no statement whatever in 
regard to his interest in the property occupied by him, we may presume 
the policy to have been written in view of existing facts and intended to 
cover such interest as the insured had. 

Cases in regard to the general doctrine of a false affirmation of ownership do 
not apply here, and the policy clause in regard to ownership, etc., is not 
operative. Philadelphia Tool Co. vs. British America Ass’e Co., 566 


8. Sate BetwEENn Partners.—The policy provided that it should be void in 
case of failure to notify the company in case a contract of sale of the 
property was signed. 

Held, ‘That the provision applied only to sale to third parties and not between 
partners insured where all still retained an insurable interest, and the 
contract had been unfulfilled. 


The property belonged to three partners, who were jointly insured, but was 
in the possession of only two of them during the life of the policy. 

Held, That this was no violation of a policy provision against change of 
possession. Allemania Fire Ins. Co. vs. Peck et al, 921. 


9. SeveRABLE Contract IN CasE or Farms.—The policy insured L. to the 
‘amount of $1,100, as follows: $300 * * on dwelling-house No. 1 * * 
$200 on house No. 2; $300 on tobacco shed, $300 on tobacco, fodder, hay 
or grain on sections 1, 2 and 11.” 


Held, That though the consideration was a note for a gross sum, the contract 
was sovabaile where the risks were situated on different farms several 
miles apart, and a change of title invalidating the risk on one of the 
farms did not invalidate the others. Loomis vs. Rockford Ins. Co., 928. 


10. Tenant ror Lire.—Upon a policy providing that the insurer shall not be 
liable ‘‘if the interest of the assured in the aa is not one of absolute 
and sole ownership,” no recovery can be had if such interest is only that 
of tenant for life. Collins vs. St. Paul F. § M. Ins. Co., 179. 


11. To Porrcy—Lex Loct.—In Wisconsin, one who procures insurance on his 
own life and pays the premiums retains the title to the policy and may 
dispose of the insurance money by will or otherwise during the lifetime 
of the beneficiary named in it, to the exclusion of the beneficiary. 

Where the contract was entered into and the policy delivered and the insur- 
ance money paid in Wisconsin, but the policy was issued by a company 
of another state, it is a Wisconsin contract and governed by the laws of 
Wisconsin. In re Breitung’s Estate—Adler. vs. Stoffel, 168. 

12. TRansrer By Law AND By MorraacE IN Case or MctTuat Company.—Transfer 
of property by law to heirs in case of death is not a violation of a policy 
provision making it void in case of transfer. é 

A complaint not good as to all the plaintiffs is not good as to any, and an ad- 
ministrator and heir cannot join in suit because of doubt as to proper 
party. 

Violation of a by-law of a mutual company, forbidding transfer by mortgage, 
is fatal to recovery. 

A member cannot assail the right of the corporation to make a by-law prior 
to his membership. Pfister et al. vs. Gerwig et al., 220. 
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13. TRANSFER OF, IN CasE oF Loss PayaBLE TO AGENT.—The policy was issued to 
B. and M., owners; loss, if any, payable to M. & Co. M. & Co. were 
agents of the insurance company and issued this policy to secure a lien 
they bad on the goods of B. & M. They retained the policy and paid the 
premium, thus insuring themselves, The property was subsequently 
twice sold. After the second sale, B. & M. signed the transfer blank on 
policy in favor of the second purchaser. The policy contained a printed 
clause that if it became void from any cause it should not be revived 
except by special contract. This was held to be good. There was no 
neglect by the company. It was the right of the company to know the 
individual holding its policy, which was not a floating promise to pay in 
the hands of any holder with no other condition than loss of the property. 
M. & Co. had ceased to be the agents of the insurance company, and the 
policy was not revived. There was no right of action upon it. Cascade 
Fire § Marine Ins. Co. vs. Journal Publishing Co., 395-6. 

14. Watver By AGENT.—The insurance was renewed by a new policy, which 
contained a stipulation as to the sole and unconditional ownership not 
contained in the first, though the agent had promised that the policy 
should be like the first. The goods insured were afterwards sold, and 
possession given, the title to remain in the insured until paid for, an 
arrangement of which the agent had been previously informed. 

Held, That the knowledge of the agent was a waiver of the condition, but, if 
it were in force, the insured remained the unconditional owner, and the 
condition was not violated. Burson vs. Fire Ass’n of Philadelphia, 144. 


See Action 4; ALIENATION; APPLICATION 14; ASSIGNMENT; BENEVOLENT Socrety; 
INSURABLE INTEREST; MortGaGE; MortGaGEE; MortGacor; PAYMENT; PLEAD™ 
ING 2; Premium Nore 4; REmnsurance 1; Wire’s Poxicy 3. 


TOOLS. See InsurABLE INTEREST. 


TOTAL LOSS. 


In CasE oF ABANDONMENT.—A steamer grounded and sprang aleak. She was 
got off, but continued to make water until it was the judgment of the 
master that she would sink. In order to get her in shoal water and save 
her if possible she was beached on a sand bar, where she rested on a sandy 
bottom from stem to stern, and might have been subsequently saved but 
for a sudden rise in the river which completely wrecked her. Here she 
was abandoned. There were within fourteen miles of vessels with wreck- 
ing appliances, but the master did not know of them and made no effort 
to procure their aid. Master and men acted in good faith and with their 
best judgment. Held; that the company was liable for a total loss, less 
the amount of the proceeds of sale of cabin and outfit. New Orleans & N 
Packet & Nav. Co. vs. Louisville Underwriters’, 490. 


TOWN. See VitzaceE. 
TRUSTEE, See Insuras_e INTEREST 5, 


UNAUTHORIZED COMPANY. 


1, Action By RECEIVER To CoutEect Premium —Lex Loci.—The application was 
taken by the agent of a foreign corporation who had not complied with 
the statute of Indiana nor procured the requisite authority to do business 
there. It was forwarded to the home office and the policy issued by the 
latter was forwarded to the agent, and by him delivered to the insured 
upon the payment of the premium. 


Held, That the policy was.an Indiana contract, and the contract of the in- 
sured to pay premiums was not enforceable in the courts of Indiana. 
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Held, That the case was not affected by the fact that the action was brought 
by the receiver of the corporation. Wiestling vs. Marthim, 1026. 


2, MorteacE By,—A statute prohibiting unauthorized foreign companies from 
transacting any business of insurance does not apply to the taking of 
mortgages not made in the course of transacting insurance business. 
Boulware vs. Davis et al., 183. 

3. Wuat ConstiTuTEs—LiABILiTIEs oF —Suicipze.—The agent in Missouri of an 
Illinois life insurance company received and forwarded applications to 
the home office, when the policies were filled up and signed and for- 
warded to the agent, and by the latter delivered to the insured on pay- 
ment of an entrance fee. The sources of revenue were entrance fees, annual 
dues, and assessments on members, the company holding no reserve fund. 

Held, That it was a life company doing business in Missouri within‘the mean- 
ing of the statutes of that state, and the policy was a Missouri contract 
to be construed according to the laws of that state. 

Held, That the law making void any stipulation exempting from liability in 
case of suicide, whether voluntary or involuntary, sane or insane,applied 
to such policy. 

Held, That where a company does business in another state without comply- 
ing with the laws, the agents and officers are liable to the penalties pre- 
scribed, but the polices are valid, and the company is estopped from set- 
ting up non-compliance to defeat a policy claim. Berry et al. vs. Knights 
Templars § Masons’ Life Indemnity Co., 804. 


See UNAUTHORIZED INSURANCE. 


UNAUTHORIZED INSURANCE. 


By Owner. —The Pennsylvania Act of April 26th 1887, does not prohibit an 
owner from making a contract for insurancein a company not author- 
ized to do business in the state. 


The prohibition against any persons paying, forwarding, or receiving pre- 
miums aiding in placing such insurance or effecting any such contract do 
not apply to owners, but to agents and others effecting an insurance 
business. 

The state has power to prohibit such insurance by the owner, but such harsh 
intent will ast be attributed, unless the terms of the act are plain, or the 
implication unavoidable. Commonwealth vs. Biddle, 193. 


See UNAUTHORIZED CoMPANY. 
USAGE. See RErmsvuRAnce 2. 


USE. 


1. Know.epcs or Acent.—-The policy stipulated that the property was to be 
occupied as a foundry and machine shop. It was never so used. 

Held, That the stipulation was a warranty, and the knowledge of its breach 
by an agent authorized only to receive applications and deliver policies 
was not a waiver. Sun Mutual Ins. Co. vs. Texarkana Foundry § Machine 
Co., 856. 

2. Temporary VacaNncy—AGEnT’s Know.epce or CHancep Use.—1l. A mere 
temporary absence of the occupant of a building therefrom will not 
render void a policy of insurance which contains a provision that the 
policy shall become void in case the building becomes vacant. 

2. Forfeitures are not favored, and should not be enforced unless the courts 
are compelled to do so, and this rule applies to insurance policies. 

3. Where the insured property was situated in an adjoining state, and the 

persons insured were residents of this state, but the agent of the insur- 

ance company through whom the insurance was effected resided near the 








1112 Index to Volume XX. 


property insured, and had notice of the uses to which the building was 
applied, his knowledge will be deemed that of the company, and it will 
be too late, after a loss has occurred, to object upon the ground that the 
building was applied to uses prohibited in the policy. 

4, A policy of insurance is to receive a reasonable construction, and, if pos- 
sible, one that will carry its provisions into effect. Springfield F. § M. 
Ins, Co. vs. McLimans, et al., 656. 


See Apprication 15; Poticy 2; Risk 1, 4. 


VACANT. 


1, In Casz or Dwettinc—OrFrrer oF CoMPROMISE By ADJUSTER.—When a tenant 
removes and leaves some goods not needed for housekeeping with the 
consent of the owner, the house is vacant within the meaning of the policy. 


An offer by the adjuster to compromise for a sum named, stating that, while 
the company regarded it as vacant they did not wish to be technical, was 
not a waiver of vacancy, but a mere offer to purchase peace. Richards vs. 
Continental Ins. Co., of the City of N. Y., 366. 


2. In CasE oF DWELLING —Proors or Loss as Watver.—The insured property was 
described on the face of the policy as a dwelling occupied by tenants. 


Held, That this was a warranty of such occupancy at the inception of the 
contract, and if not true the policy was void. 


A consent to a vacancy during the continuance of the policy would not be a 
waiver of vacancy at its inception. 

Where it appeared that the company also claimed over-insurance and did not 
admit the amount of the loss, a demand for estimates at considerable ex- 
pense to the insured, with knowledge of the facts, was not a waiver of 

" the defense of vacancy. Boyd vs. Vanderbilt Ins. Co., 652. 


3. Notice to Acent. —The policy provided that it should be void in case of va- 
cancy without written consent, and the use of general terms or anything 
less than a distinct specitic agreement should not be deemed a waiver. 


Held, that mere notice of vacancy to an agent who was not shown to have 
the powers of his principal as to waivers, and his verbal consent, were not 
a waiver of the policy violation. Messelback vs. Sun Fire Office, 141. 


4, Srarure Requrrine Evivence or IncreEasE or Risk.—To avoid a policy of fire 
insurance stipulating that, whenever the buildings insured shall become 
vacant, the insurance thereon shall cease, ii must be shown that not only 
have the buildings become vacant in violation of the terms of the policy, 
but that the risk was thereby increased. Rev. St., c. 49, § 20 

It is common knowledge, of which courts take judicial notice, that vacant 
buildings, as a class, are more exposed to damage from fire than they 
would be if occupied. The testimony of witnesses, therefore, tending 
only to establish such fact already known, is unnecessary and inadmissible. 


When the vacancy of buildings insured is shown, a presumption arises of an 
increased hazard from fire, but the peculiar condition, construction, and 
surroundings may rebut such presumption, and even show that such 
hazard is decreased. 


_ Under the statute the burden is upon the insurance company to show an in- 
crease of risk ; and when the vacancy is shown, it has such presumption 
in its favor that, if not rebutted, is sufficient to prove the fact ; but, when 
other facts appear, it is for the jury to say whether the presumption shall 
still prevail, or whether it has been rebutted, and whether, on the whole 
evidence, the risk is shown to have been increased. , 


When the building destroyed had been left vacant for nearly a year, and the 
defendant company seems to have had neither the presumption of in- 
creased hazard accorded it at the trial, nor to have been permitted to 
show it, held, that it was entitled to one or the other, and that a new trial 
should be ordered. White vs. Phoenix Ins. Co., 900. 
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5. Surricrency or Watcuman.—The st provided that during the time 
‘the mill is idle, a watchman shall be employed by the insured to be 
in and about the premises day and night.” 


Held, That there was no ambiguity as to the time during which the watch- 
man should watch the premises. 


It appeared that only one watchman was Ne om who was not instructed 
= he 9 at night; and slept in a building three or four hundred feet 
istant. 


Held, That one man could not be expected to watch day and night, and it 
was error to submit the question to the jury whether the condition had 
been complied with. 


Held, That when the mill was shown to be idle, the burden of proof of com- 
— with the condition was on the insured. Rankin vs. Amazon Ins. 
0., : 


See Action 1; AppricaTion 19; Risk 4; Trruz 5; Use 2. 


VALUATION. 


RESPONSIBILITY OF AGENT.—Where misrepresentations as to value are set up as 
a defense, a replication in estoppel that the agent personally inspected 
the property and inserted the valuation is not defective asa departure 
in — ing. Nor was it double as an estoppel and in confession and 
avoidance. 


Held, that such course by the agent amounted to an estoppel. Virginia Fire 
& Marine Ins. Co. vs. Saunders, 69. 


See Action 6; ARBITRATION 4; ASSIGNMENT 4; DeatH; EvipENcE 4; MEASURE OF 
Damaces 2; Poxicy 3. 


VALUED POLICY LAW. See Mzeasovnre or Damacss 2. 


VESSEL. See Freicut; Insurase Interest 3. 


VILLAGE. 


Waar Constirotes.—A cluster of houses in the country isa “ village” within 
the meaning of the policy of a company limited in its business to de- 
tached risks in villages and cities. 


The company substituted in the policy the word ‘‘ village” for the word 
“‘town” and so was estopped from denying that the place was a village. 
Russell vs. Detroit Ins. Co., 418. 


VOYAGE. See AVERAGE. 
WAIVER. See Acrent; AppricaTion; ARBITRATION 3, 4, 5, 6, 8; ASsESSMENT 3; 


BENEVOLENT Soctety 1, 12, 24; Limrration 3; Mortoacse 2; Pouicy 3; PRre- 
ium 2, 4; Premium Nore 2; Proors or Loss; Trruz 14; Vacant 2. 


WAREHOUSEMAN. See Assianment 4; Barize. 
WARRANTY. See Apprication; Morteaczs 1; Poricy 1. 
WATCHMAN. See Apprication 19; Ponicy 1; Vacant 5. 


WIFE. See Apptication 6; INsuRABLE INTEREST 2; TITLE 5, 6. 
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WIFES’ POLICY. 


1. Acent’s KNowLEDGE oF Fatsz STATEMENTS IN APPLICATION.—Insurance was. 
effected by a wife on her life for the benefit of her husband, with his 
consent, the husband paying the premiums, and the policy being in his. 
possession. 

Held, in an action against the husband to recover back the insurance money 
paid on the policy, on the ground of false statements in the application, 
which were well known to him according to the evidence, that the wife 
acted as his agent, and any misrepresentation by her was binding on him. 
Even were it otherwise, the policy stipulated that it should be inoperative 
a. ~ ag material misrepresentations, and the stipulations must be 
enforced. 


Held, that the company cannot be charged with the knowledge of an agent 
who conspires with the insured against it to knowingly insert false state- 
ments in the application. Centennial Mutual Life Ass’n vs. Parham, 719. 

2. Ricuts or CReprTors In CasE or AssIGNMENT.—The policy was for the benefit 
of the wife and children of insured, and was afterwards assigned to in- 
sured by the wife and the children, who were of age. The wife died 
before the insured. 

Held, That the proceeds of the policy were assets of the insured’s estate for 
the benefit of creditors. 

Held, ‘That a policy for the benefit of the wife of insured, or in case of her 
previous death ‘‘for his own order,” was also assets of his estate. 


Held, That the company was entitled to set off debts against insured even 
though not due at the time of death. Boyden vs. Massachusetis Mut. Life 
Ins. Co., 1048. 

3. Trrtz To.—A life policy contained the agreement to pay the amount insured 
to the wife if living, and if not living to the children of the insured, and 
if there were no surviving children to the estate of the insured. The in- 
sured had two children. The wife died first, afterward ason died, leaving 
children, and then the insured died. It was held that under the lan- 
guage of the policy, neither the wife nor the children had vested inter- 
ests during the lifw of insured; that the proceeds of the policy must be 
paid to the one surviving child; and that the grandchildren—issue of a. 
deceased son of the insured—were not entitled to any participation. 
Lane, Ex’rx, vs. De Mets, Impl’d, 624. 


See BEenrevotent Socrety 17, 23. 
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BRM CRs. sa dindines ncnsawnmennts tas IvV., 93 
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Continental Ins. Co. vs. Kasey 

Continental Ins. Co. vs. 

Continental Ins. Co. vs. Lippold 
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Continental Ins. Co. vs. Pierce....X VIII., 372 
Continental Ins. Co. vs. 

Continental Ins. Co. vs. Ruckman.XVIII., 251 
Continental Ins. Co. vs. Ware 
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Continental Life Ins. Co. vs. Houser.X VI., 781 
Continental Life Ins. Co. vs. Kepler ..XI., 814 
Continental Life Ins. Co. vs. Palmer et 


Continental Life Ins. Co. vs. Robin- 
XIII., 292 

Continental Life Ins. Co.vs. Rodgers.X VI., 417 
Continental Life Ins. Co. vs. Volger.XIII., 142 
Continental Life Ins. Co. vs. Willetts..II., 695 
Continental Life Ins. Co. vs. Young.X VII., 289 
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Cook vs. Federal Life Association..X VII., 214 
Cook vs. Lion Fire Ins. Co XIV., 863 
Cook etal., Receivers of the Conti- 

nental Life Ins. Co., vs. War- 
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Cooke vs. Globe Ins. Co 
Cooper vs. Shaffer XVII., 152 
Co-operative Life Ass'n vs. Leflore 


Copp vs. German-American Ins. Co....X., 812 
Corn & Son vs. Pelican Ins. of New 

XVII., 477 
Cornett vs. Phenix Ins. Co...........XV., 128 
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‘Traders’ Ins. Co XVIL., 768 
Cottingham vs. Fireman’s Fund Ins. 
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Cunningham et al. vs. Evansville 

and Terre Haute R. R. Co XIV., 752 
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Daniels vs. Equitable Fire Ins. Co 

Daniels vs. Equitable Fire Ins. Co... XII., 379 
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Day vs. Conn, General Life Ins. Co..VII., 903 
Day vs. Dwelling-House Ins. Co..X VIII., 385 
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District Grand Lodge Ind. Order 
B’nai B’rith vs. Jedidjah Lodge 








Index of Cases Reporied.— Twenty Years. 






District Township of Sidney vs. 
Des Moines Ins. Co. 


Diversey vs. Smith.................... 
Doane vs. Milville Mut. Marine & 





XVIL., 393 
Dunn et al. vs. Life Ass’n of America.IX. 
Dupree vs. Virginia Home Ins. Co.. 
Doane vs. Millville Mut. Marine 

& Fire Ins. Co 
Dodd vs. Jones 
ie vs. 


» 797 
-XV., 191 


Northwestern National 





Dolloff vs. Insurance Co.............. x 450 
Donahue etal. vs. Windsor Co. Mut. 
WE SIO i. spc cndadcccandsoune XITII., 116 


Donnald et al. vs. Piedmont & Arling- 
ton Life Ins. Co IL., 738 
Donnelly vs. Cedar Rapids Ins. Co...XV., 698 


Doran vs. Franklin Fire Ins. Co........ X., 842 
Dorn vs. Germania Ins. Co. et al........ V., 183 
Dorr, Adm’x, vs. Phoenix Mut. Life 

PUB Cth cviiccdads secre teiaiaceatade VII., 368 
Douglass vs. Merchants Ins. Co...... XIX., 360 
DOW VE. TIMOR. cc ccdcstscceci icles xXxX., 84 
Doyle vs. Continental Ins. Co.......... VI., 177 
Drake vs. Rollo, Assignee............... II., 935. 
Drennen, Starr & Everett vs. Lon- 

Qt DINO COs oscsiaccncici nel XIII., 706 
Drennen, Starr & Everett vs. Lon 

don Ass’e Corp.........-.....-.... XIV., 187 


Drier vs. Continental Life Ins. Co... XIV., 786 
Dube vs. Mascoma Mut. Fire 


XVIII., 227 
Dufree vs. Virginia Home Ins. Co..XIV., 577 
Dungan’s Adm’x vs. Mutual Benefit 


SAIS TI OOS ce ailccc ie ddenccseconnae III., 106 
Dungan, Adm’x, vs. Mutual Benefit 
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East Texas Fire Ins. Co. vs. Clarke..XX., 820 
Eastman vs. Provident Mut. Relief 
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Royster et al. vs. Roanoke, N. & B. 
8S. B. Co. et al 

—— vs. Brewers & Tee Ins. 


abtebateae IIl., 78 


i XVIII., 863 
Ruggles, Receiver, vs.Chapman,Supt.IV., 125 
Rundal et al. vs. Life Ass’n of Amer- 


Runkle vs. Citizens’ Ins. Co m 
Russell vs. Cedar Rapids Ins. Co....X1X., 133 
Russell vs. Detroit Mut. Fire Ins. Co.XX., 418 
Russell, Receiver, vs. Berry 

Russell, Receiver, vs. Bristol et al., 


See vs. World Mut. Life Ins. Co 
Sabotta vs. St. Paul F. & M. Ins. Co..XI., 429 
St. Louis Ins. Co. vs. St. Louis etc. 


St. 
St. 


St. Nicholas Ins. Co. vs. Merchants’ 
Mut. F. & M. Ins. Co 7 
Paul F. & M. Ins. Co. vs. Allis etal. VI., 789 


Paul F. & M. Ins. Co. vs. Archi- 


St. 
St. 
St. Paul Fire & Marine Ins. Co. vs. 
Coleman 
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St. Paul F. & M. Ins. Co. vs. Johnson..VI., 434 
St. Paul Fire & Marine Ins Co. vs. 
Kelly 
St. Paul Fire & Marine Ins. Co. vs. 
Neidecken.............. avdadiasere 
St. Paul F. & M. Ins. Co. et al. vs. The 
Lake Superior . 
St. Paul F. & M. Ins. Co. vs. Wells..VII., 912 
Salentine vs. Mutual Benefit Life 


XIII., 837 
Sampson et al. vs. Security Ins. Co....XI., 448 
Sands vs. New York Life Ins. Co IL., 372 
Sanford vs. California Mut. Fire Ins. 


Sargent vs. National Fire Ins. Co. 
Saunders vs. Robinson 


Saveland vs. Fidelity & Casualty Co.XVI., 212 
Saville vs. Atna Ins, Co XVIII., 586 
Sawyer vs. Dodge Co. Mut. Ins. Co...III., 776 
Sawyer vs. Hoag, Assignee 
Sawyer vs. Upton, Assignee 
Sawyer et al.vs. Equitable Accident 

TOD 5 ia cccadieten phitehiieass ode XIX., 711 
Scammon vs.Commercial Union Ass’e 


Scammon vs. Kimball, Assignee 
Scammon vs. Kimball, Assignee 
Scarth et al. vs. Security Mut. 

Life Society. ..... peoneanketehves 
Scheffer et al., Ex’rs, vs. National 

Life Ins. Co 
Scheiderer vs. Travelers’ Ins. Co....XII., 691 
Scheifers et al. vs. Massachusetts 

Mut. Life Ins. Co. XVIII., 703 
Schenfler vs. Grand Lodge A.O.U.W..XX., 241 
Schillinger vs. Boes etc 
Schimpf & Son vs. Lehigh Valley 

Mut. Fire Ins. Co 
Schmidt vs. Abra’m Lincoln Lodge. XVII., 468 
Schmidt vs. Mut. City & Village 

Fire Ins: Co. 
Schneider vs. United States Life 


Schoener et al. vs. Heckla Fire Ins. Co.X., 306 
Schollenberger et al. vs. Phenix Ins. 


Schonfield et al. vs. Turner. 

Schreiber vs. German-American 
Hail Ins. Co 

Schroeder vs. Merchants & Mechan- 
ics’ Ins. Co 

Schroeder vs. Trade Ins. Co 

Schroeder vs. Traders’ Ins. Co 

Schroeder et al. vs. Schweitzer 


Schuetze vs. Continental Life Ins. 
Co. of Hartford 


Index of Cases Reported.— Twenty Years. 


Schultz vs. Hawkeye Ins. Co 
Schultz vs. Mutual Life Ins. Co 
Schultz vs. Pacific Ins. Co............... L, 495 
Ogun vs. Manhattan Life Ins, 
0. 


Schwartz vs. Germania Life Ins. Co...II., 449 

Schwartz vs. Germania Life Ins. Co...IV., 924 

Schwarzbach et al. vs. Ohio Valley 
Protective Union 

Scott vs. Dickson 


Scott vs. Sun Fire Office 
Scott et al. vs. Home Ins. Co............ I., 750 
Scottish Union & National Ins. Co. 


Ins. 
Security Ins. Co. vs. Farrell 
Security Ins. Co. vs. Fay................. I., 203 
Security Ins. Co. vs. St. Paul F. & 


Seltzer vs. Patterson, Receiver. 
Selvage vs. John Hancock Mut. Life 


Semm vs. Supreme Lodge Knights 

CE TEE inc kovdesinesddtsovensnspeetc¥ key: OO 
Semmes, Adm’r, vs. City Fire Ins. Co..I., 663 
“ER et al. vs. Millers National Ins. 52 


Shackelton vs. Sun Fire Office xiv. 216 
Shacker vs. Hartford Fire Ins. Co....VI., 319 
Shader, Adm’r, vs. Railway Pass. 


Shakey vs. Hawkeye Ins. Co 
Shanks vs. United Brethren Mut. 


Shaw vs. Republic Life Ins. Co 

Shaw et al. vs. Actna Ins. Co..........--- i, 745 
Sheanon vs. Pacific Mut. Life Ins.Co..XX., 90 
Sheldon vs. Heckla Fire Ins. Co 

Sheppard, Adm’r, vs. Peabody Ins. 


Sherman vs. Madison Mut. Ins. Co . 
Shertzer vs. Mutual Fire Ins. Co....VIIL., 
Sherwood, Adm’r, vs. Agricultural 

Ins. 
Sherwood et al., Ex’rs, vs. Mercantile 

Mut. Ins. Co..........-.-----0---e20-- V., 747 
Shields’ Trustee vs. Sharp et al XVII., 793 
Shoenman et al. vs. Sun Fire Ins. 





Index of Cases Reported.— Twenty Years. 


Short vs. Home Ins. Co XII., 138 
Shove vs. Shove XVII., 113 
Shrimp vs. Cedar Rapids Ins, Co...X VII., 703 
Sias vs. Roger Williams Ins. Co 
Sias vs. Roger Williams Ins. Co 
Sibley as Assignee, etc. vs. Equit- 

able Life Ass’e Society of the 


Sibley vs. Prescott Ins. Co 
Sibley vs. St. Paul F. & M.)Ins. Co..VIII., 461 
Sickles et al. vs. Brabbitts et al 
Siegrist vs. Schmoltz 
Sierra Milling, Smelting, and 

Mining Co. vs. Hartford 
Siltz vs. Hawkeye Ins. Co 
Simmons vs. Biggs. 
Simon vs. Home Ins. Co 
Simons vs. New York Life Ins. Co...XV., 150 
Sinclair, Adm’r, vs. Phenix Mut. 

Life Ins. Co ‘ 
Singleton vs. St. Louis Mut. Ins. Co. VII., 576 
Skillings vs. Massachusetts Benefit 


Ps vs. Union Ins. Co 
Slovovich et al. vs. Orient Mut. oan, 
Co ..--XVIL., 197 
Smith vs. tna Life Ins. Co 
Smith vs. Agricultural Ins. Co 
Smith vs. Binder 
Smith vs. Commonwealth Ins. Co 
Smith vs. Farmers & Mechanics’ 
Mut. Fire Ins. Co 
Smith vs. 
Smith vs. 
-_ vs. 


Smith vs. 
Smith vs. 
Smith vs. 
Smith vs. 


National Ben. Society. 

National Life Ins. Co 

Smith vs. St. Paul F. & M. Ins. Co... XII., 
Smith vs. State Ins. Co 

Smith, Adm’r,. vs. Continental Life 


Snow et al.vs.Mercantile Mut.Ins. Co.IV., 435 
Snowden vs. Kittanning Ins. Co.....XIX., 821 
Snyder vs. Mutual Life Ins. Co IIL., 579 
Snyder et al., Ex’rs, vs. Atlantic 

Mut. Ins. Co 
Somers vs. Kansas Protective Union. XX., 616 
Somerset Co. Mut. Fire Ins. Co. vs. 


Sossaman et al. vs. Pamlico Banking 
and Ins. Co 
Souder vs. Home Friendly Society...XX., 
South Bend Toy Co. vs. Fire- 
men’s Ins. Co 
South Bend Toy Mfg. Co. vs. Dakota 
F. & M. Ins. Co 
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Southern Express Co.vs. Hunnicutt.VIL., 653 
Southern Fertilizer Co. vs. Reams....XX., 36 
Southern Life Ins. Co. vs. McCain... VII., 523 
Southern Mut. Ins. Co. vs. Kloeber...IX., 30 
Southern Mut. Ins. Co. vs. Taylor X., 208 
Southern Mut. Ins. Co. vs. Trear....VII., 463 
Southern Mut. Ins. Co. vs. Yates VI., 625 
Southern Mut. Life Ins. Co. vs. 


Southside Fire Ins.Co. vs. Mueller..VIII., 260 
on vs. Atlantic F. & M. Ins. “ 


Spare vs. Home Mutual Ins. Co. 

Spare vs. Home Mut. Ins. Co.......XIII., 280 

Spaulding vs. New York Life Ins. Co..II., 853 

Spensley, Adm’x, et al. vs. Lanca- 
SORE TI Diiccccisd dents deodtbes 

Spensley vs. Lancashire Ins. Co 

Sperry et al. vs. Ins. Co. of North 


-XIV., 817 


Splawn et al. vs. Chew etal 

Spoeri vs. Mass. Mut. Life Ins. Co..XIX., 92 
Spooner vs. Vermont Mut. Fire Ins.Co.X., 737 
ae vs. Mutual Benefit Life Ins. 


Spratt vs. New Orleans Ins. Co 

Springfield F. & M. Ins. Co. vs. Brown.I., 

Springfield F. & M. Ins. Co. vs. Mc- 
Kinnon & Call 

Springfield Fire & Marine Ins. Co.vs. 
McLimans et al 


Spurr et al. vs. Home Ins. Co.....X VIII., 619 
Stambaugh vs. Blake 
Stamm and others vs. Northwestern 

Mut. Ben. Ass’n 
Stamps, Receiver, vs. Commercial 

Fire Ins. Co 
Standard Fire Ins. Co vs. Wren 
Standard Oil Co. vs. Amazon Ins. Co..IX., 220 
Standard Oil Co. vs. Triumph Ins. Co..V., 594 
Stanley vs.Northwestern Mut. Life 


State vs. Byrne 

State vs. Citizens’ Ins. Co 

State vs. 

State vs. 

State vs. 

State vs. 

State vs. L. & L. & G. Ins. Co 

State vs. Merchants’ Exchange Mut. 
Benevolent Society 

State vs. Miller etal 

State vs. Moore, Supt. 

State vs. People’s Mutual Benefit 





1160 


State, ex rel. Atty.-Gen., vs. Critch- 


State ex. rel., Attorney-General, vs. 
Fidelity & Casualty Ins. Co. -XIX., 298 

State ex rel., Attorney-General, vs. 
Western Union Mut. Life and 
Accident Society 

State ex rel. Baldwin vs. Ins.Co. of 
North America 

State ex rel. Graham et al. vs. 
Nichols et al XVIII., 109 

State, ex rel. Life Ins. Co., vs. Rein- 


XVII., 659 


State, ex rel. N. E. Mut. Life Ins. 

Co. et al., vs. Reinmund, Supt..XVII., 311 
State ex rel. Phillips, District- 

Attorney vs. Fidelity and Cas- 


XVIII., 276 
State Ins. Co. vs. Oregon Ry. & Nav. 


State Ins. Co. vs. Reynolds 

State Ins. Co. vs. Richmond 

State Ins. Co. vs. Todd " 
State Ins. Co. vs. Waterhouse et al. XIX., 428 
State Ins. Co., of Des Moines, vs. 


State of Indiana vs. Briggs XVIIL., 
State of Indiana vs. Turney XIII., 230 
State of Kansas vs. Bankers & Mer- 

chants’ Mut. Ben. Ass’n 


State of Kansas vs. Vigilant Ins. Co.XIV., 234 
State of Missouri vs. Farmers & Me- 

chanics’ Mut. Aid Ass’n 
State of Ohio vs. Central Ohio Mut. 

Relief Ass’n . 
State of Ohio vs.Monitor Fire Ass’n..XIV., 
State of Ohio vs. Pioneer Live Stock 


State of Ohio vs. Standard Life Ass’n 
of America 
State of Ohio on Relation of Attor- 
ney-General vs. Western Union 
Mut. Life and Accident Society 
of the United States 
State of Wisconsin vs. Farmer 
State of Wisconsin vs. Pelican 
\ XVIII., 314 
State,to Use of Black, vs. Baltimore 
& Ohio R. Co 
State, to Use of Davis et al., vs. 


Stebbins vs. Lancashire Ins. Co....XIII., 695 
Stedman, Com’r,vs. American Mut. 

Life Ins. Co 
Steen vs. Niagara Fire Ins. Co 
Steinbach vs. Lafayette Fire Ins Co...II., 815 
Steinbach vs. Relief Fire Ins. Co....VIII., 621 
Stennett vs. Pennsylvania Fire Ins. 


Index of Cases Reported.—Twenty Years. 


Stevenson vs. Phenix Ins. Co 
Steward vs. Phenix Ins. Co 
Stewart vs. Lee Mut. Fire Ins. 
Ass’n et al XVILI., 267 
Stewart and Duffy, Trustees, vs. 
Firemen’s Ins. Co 
Stewart, Gwynne & Co. vs. Factors’ 
Mut. Ins. Co 


Stockham et al. vs. Hope Ins. Co.XVIIT., 236 

Stockton vs. Firemen’s Ins. Co 

Stokes vs. Amerman et al 

Stolle vs. tna F. & M. Ins. Co 

Stone vs. Franklin Ins. Co 

Stone vs. Hawkeye Ins. Co.... 

Stone vs. Travelers’ Ins. Co.... 

Stoner vs. Line, Adm’r 

Storm LakeBank vs. Misso uri Val- 
ley Life Ins. Co 

Story vs. Hope Ins. Co 

Stout & Co. vs. Commercial Union 


Stout et al.vs. Yaeger Milling Co.etal. XII. 

Stowe vs. Girard Fire Ins. Co 

Stowe vs. Phinney 

Strasser vs. Staats 

Stratton vs. North American Mut. 
Life Ins. Co 


42 
VIII. 912 


Streeter, Adm’r, vs. Western Mut. 
Life Accident Society of U. S....XVI., 575 


Strohn et al. vs. Hartford Fire Ins.Co.III., 288 
Strohn etal. vs. Hartford Fire Ins. Co.IV., 680 


Sturm vs. Atlantic Mut. Ins. Co 


Stylow vs. Odd Fellows’s Mut. Life 
Ins. C 


Sugg vs. Hartford Ins. Co. 
Suggs vs. Liverpool & L.& G.Ins.Co...1X., 657 
Suggs vs. Travelers Ins. Co XVIIL, 228 
Sun Ins. Co. vs. Earle et al 
Sun Mut Ins. Co. vs. Ocean Ins. Co..XII., 195 
Sun Mutual Ins. Co. vs. Texarkana 

Foundry & Machine Co 
Sunbury Fire Ins. Co. vs. Humble... XII., 412 
Supple vs. Iowa State Ins. Co 
Supplee vs. Knights of Birmingham 


Supreme Assembly of the Royal 
Society of Good Fellows vs. 
Campbell, Adm’r, et al 

Supreme Conclave, Royal Adelphia, 
vs. Cappella et al 

Supreme Council vs. Priest 

Supreme Council, Amer. Legion of 
Honor, vs. Green 

Supreme Council American Legion 
of Honor vs. Larmour 

Supreme Council American Legion 
ot Honor vs. Perry et al 

Supreme Council Amer. Legion of 
Honor vs. Smith et al 

Supreme Council,Catholic Knight 
of America vs. Morrison etal..XVIII., 479 





Index of Cases Reported —Twenty Years. 


Supreme Council, Catholic Knights 
of America, vs. Morrison, et al....XX., 76 
Supreme Council Order of Chosen 
Friends vs. Fairman, Supt. 
Supreme Council, Order of Chosen 
Friends, vs. Forsinger XIX.,1031 
Supreme Council Order of Chosen 
Friends vs. Garrigus 
Supreme Lodge, A. O. of U. W. et 


XII., 708 


Supreme Lodge, K. of P. vs. 
XVIILI., 337 
Supreme Lodge Knights of Pythias 
vs. Schmidt et al. 
Supreme Sitting, Order of the Iron 


XVIII., 483 
Susquehanna Mut. Fire Ins. Co.vs. 
Gackenbach et al 
Susquehanna Mut. Fire Ins. Co. vs. 
Hallock et ux 
Susquehanna Mut. Fire Ins. Co. 


Susquehanna Mut. Fire Ins. Co. vs. 
Tunkhannock Toy Co XIII., 853 
’ Sutherland vs.0ld Dominion Ins. Co.VIITI., 181 
Swan, Assignee, vs. Watertown{Fire 


Sweat vs. Piscataquis Mut. Ins. Co.XVI., 608 
Swenson vs. Girard F. & M. Ins. Co..XI., 235 
Swenson et al. vs. Sun Fire Office...X VI., 858 
Swett vs. Citizens’ Mut. Relief So- 


Swift vs. Railway Pass. & Ft. Con- 

ductor’s Mut. Aid & Ben. Ass’n....X., 53 
Swift vs. Union Mut. Marine Ins. Co. VII., 195 
Swope vs. Jefferson Fire Ins. Co 
Symonds vs. Northwestern Mut. Life 


Tabor vs. Michigan Mut. Life Ins. Co..X., 
Tafel, Adm’r,vs.Supreme Command- 

ery Knights of the Golden Rule. XIII., 933 
Tague vs. Royal Ins. Co. et al 
Talbott, Ins. Comm., vs. Fidelity & 

Casualty Ins. Co 
Tasker vs. Kenton Ins. Co 
Tateum vs. Ross 
Taylor vs. North Star Mut. Ins. Co...XX., 562 
Taylor vs. Phenix Ins. Co VIIL., 851 
Taylor et al. vs. Charter Oak Life Ins. 
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Taylor et al. vs. National Temper- 
ance Relief Union. 

Temmink vs. Metropolitan Life 
Ins. Co 

Tennant, Adm’r, vs. Travelers’ Ins. 


Tenness vs. Northwestern Mut. Life 


Terry vs. Imperial Fire Ins. Co.......IV., 824 
Terry vs. Life Insurance Co............. I., 132 
Teutonia vs. Boylston Mut. Ins. Co.XIV., 228 
Teutonia Fire Ins. Co.vs. Mund et al. XII., 417 
Teutonia Life Ins. Co. vs. Anderson....V., 23 
Teutonia Life Ins. Co. vs. Beck 50 
Texas & Pacific Ry. vs. Levi& Bro..XITI., 781 
Thatch vs. Metropole Ins. Co 

The Atlas et al. vs. Phoenix Ins. Co....VI., 897 
The City of Chicago vs. Phenix 


The John T. Moore 
The People vs. People’s Ins. Ex- 
XVIII., 117 
The Potomac et ‘al. vs. Cannon....... --XI., 824- 
The Sydney and The Wm. Worden 
et al. vs. Providence-Washington 


Thieroff vs. ‘Universal. Fire Ins. Co..XIV., 923- 
Thomas vs. Fame Ins. Co XITI., 257 
Thomas, Guardian,vs. Leake, Guar- 


I., 
wesenamad et al. vs. St. Louis Ins. Save: 396. 
Thompson, Receiver, vs. Phenix 


Thompson, Receiver, vs. Phenix 

Ins. Co., of Brooklyn 
Thorne et. al. vs. Travelers’ Ins. Co....V., 169 
Thropp vs Susquehanna Mutual 


Tibbots vs. Libby 

Tilley vs. Connecticut Fire Ins. Co.. 

Timayenis et al. vs. Union Mut. 
Life Ins. Co 


-XX., 620 


Titus vs. Glens Falls Ins. Co 

Tobin vs. Western Mut. Aid Society.XIX., 849 
Tompkins vs. Levy et al XVIILI., 720 
ba Adm’r vs. Railway Pass. Ass’e 


XVIII., 160 


Towne vs. Fire Ass’n of Phila 
Towne vs. Springfield F. & M. Ins. 
Co. XVII., 281 


Traders’ Ins. Co. vs. Farwell et al.....XI., 589 
Traders’ Ins. Co. vs. Newman et ux..XX., 332 
Traders’ Ins. Co. vs. Race et al 

Traders’ Ins. Co. et al. vs. Propeller 


Traders & Mechanics’ Ins. Co. vs. 
Brown et al 
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Trager, Tutrix, vs. Louisiana Equita- 

ble Life Ins. Co...........-. eamoowen --IX., 817 
Train vs. Holland Purchase Ins. Co....V., 177 
Train vs. Holland Purchase Ins. Co...VI., 13 
Transatlantic Fire Ins. Co. vs. 

Bamberger et al XVIII., 625 
Transatlantic Fire tna. Co. vs. De. 


Travelers Ins. Co. vs. Cana 
BO, CD. OE Tho iwncns hcnneesncnssapteans GO 
‘Travelers Ins, Co. vs. Edwards 
Travelers Ins. Co. vs. Harvey. 
Travelers Ins. Co. vs. Heath 
‘Travelers Ins. Co. vs. Jones 
beer o> Ins. Co. vs. Sadie P. Mc- 


Trefz vs. Knickerbocker Life Ins. Co. VI., 850 
‘Trefz vs. Knickerbocker Life Ins. Co..X., 590 
Trimble vs. Conn. Mut. Life Ins. Co.XIV., 475 
Tripp and Bailey, Adm’rs, vs. Ver- 

mont Life Ins. Co..................XII., 854 
Trojan ——— Co. vs. Firemen’s 


. True vs. sna Life ‘Ass'n... éncwee omedae, DOU 
‘True vs. Manhattan Fire Ins. Co....XIV., 895 


Trustees Exempt Firemen vs. 
Roome 17 


Tubbs vs. Dwelling-House Ins. Co...XX., 463 
‘Tuck vs. Hartford Fire Ins. Co 

Turner vs. Phoenix Ins. Co 

Tuttle vs. Travelers’ Ins. Co 

Tyler vs. Odd Fellows’ Mut. Relief 


\ XIII., 372 
Uhiman vs. New York Life Ins. Co.XVII., 561 
Dhrig vs. Williamsburgh City Fire 


Ulster Co. Savings Institution vs. 
Decker et al 
Underwood vs. Farmers’ Joint-Stock 


Underwood vs. Iowa Legion of 
Honor XIV., 628 


Union Central Life Ins. Co.vs. Cheever.X., 104 
Union Central Life Ins. Co. vs. 


Union Central Life Ins. Co. vs. Pyers..X., 577 
Union Central Life Ins. Co. et al. vs. 
III., 732 
Union Furniture Co., of Grand 
Rapids, Mich., vs. New Or- , 
leans Ins. Co XVITI., 494 
Dnion Ins. Co. vs. Grant et al., 


Union Ins. Co. vs. Murphy 
Union Ins. Co. of Philadelphia vs. 


Index of Cases Reported.— Twenty Years. 


Union Mut. Life Ins. Co. vs. Lewis, 
AAM'P. .... ..002 enevervesccceceecses VIL, 588 
Union Mutual Life Ins. Co. vs. Mc- 
Millen........ -III., 457 
Union Mut. Life Ins. Co. vs. Mas- 


Union Mut. Life Ins. Co. vs. Mowry. VIL. 203 
Union Mutual Life Ins. Co. vs. Reif....X., 428 
Union Mut. Life Ins. Co. vs. Ste- 

vens et al 
Union Mut. Life Ins. Co. vs. White..XII., 908 
Union Mutual Life Ins.Co.vs. Wilkinson.I., 607 
United Brethren Mut. Aid Society of 

Pa. vs. McDermond. 


XVIILI., 149 
United Brethren Mut. Aid Society 


United Fire Ass’n vs. Benseman 
United Life, Fire, and Marine Ins. Co. 
vs. Foote et al 
United Life, Fire, and Marine |Ins. 
Co. vs. Ins. Co. of North America.III., 175 
United States F. & M. Ins. Co. vs. 


United States Life Ins. Co. vs. Guar- 

antee Trust & Safe Deposit Co...XII., 440 
United States Life Ins. Co.vs.Hessberg.V., 732 
United States Life Ins. Co. vs. 


United States Life Ins. Co.vs. Ludwig. XI., 
United States Life Ins.Co.vs.Ludwig.XII., 488 
United States Life Ins. Co. vs. 

VII., 169 


b 97 
United States Trust Co. vs. Mut- 
ual Benefit Life Ins. Co 
Universal Fire Ins. Co. vs. Block 
Universal Fire Ins. Co. vs. Morin... XITI., 
Universal Fire Ins. Co. vs. Weiss 
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Universal Life Ins. Co. vs. Cogbill...VII., 371 
Universal Life Ins. Co. vs. Dupuy... VII., 371 
Universal Life Ins. Co. vs. White- 

head, Adm’x 
Unsell vs. Hartford Life & Annuity 


Untersinger vs. Niagara Ins. Co 

Upton, Assignee, vs. Englehart. 

Upton, Assignee, vs. Jackson 

Upton, Assignee, vs. Tribilcock 

Utter vs. Travelers’ Ins. Co. 

Valley Mutual Life Ins. Co. v 
Burke et al 

Van Allen vs. Farmers’ Joint-Stock 


Vanatta vs. New J ersey Mut. Life 
VITII., 395 
Van Bibber’s Adm’r vs. Van Bibber.XIV., 290 
Vance vs. Pheonix Ins. Co, x., 43 
‘Vancreelan vs. Massachusetts Mut. 
Life Ins. Co 





Index of Oases Reported.—Twenty Years. 


Van Poucke vs. Netherland St. Vin- 
cent De Paul Society. ............XVI., 142 
wae vs. American Central Ins. 


Van Shaick vs. Niagara Ins. Co. 
Van Slyke vs. Trempealeau Co. 
Farmers’ Mut. Fire Ins. Co 


Van Valkenberg vs. Lenox Fire Ins.Co.II., 205 
Van Valkenburgh et al. vs. American 

Popular Life Ins. Co................. VI., 653 
Van Winkle vs. American Steam 

Boiler Ins. Co. 
Van Zandt, Ex’x, vs. Mutual Benefit 

Life Ins. Co 
Vette vs. Clinton Fire Ins. Co........XVI., 598 
Vilas vs. New York Central Ins. Co. VII., 440 
Virginia F. & M. Ins. Co. vs. Aiken.XVI., 138 
Virginia F. & M. Ins. Co. vs. Kloeber.IX., 354 
Virginia F.& M.Ins.Co. vs. Saunders.XX., 69 
Virginia F. & M. Ins. Co. vs. Wells, 


XVIII., 336 
Von Wien vs. Scottish Union & Na- 
tional Ins. Co. 


‘Vore vs. Hawkeye Ins. Co 
Wackerle vs. Mutual Life Ins. Co.... 
Wakefield et al. vs. Orient Ins. Co 


‘Waldman Oe North British & Mer- 
cantile Ins. Co 
‘Wales vs. New] York Bowery Fire 


‘Walker vs. City of Springfield 
Walker vs. Farmers’ Ins. Co 
Walker vs. Larkin et al 

Walker vs. Linn County 

Walker vs. Queen Ins. Co 

Wall vs. Equitable Life Assurance 


Wallace vs. Council Bluffs Ins. Co..XIV., 489 


—_— vs. German-American Ins. 
Se ite co nabashesiesctbi teat satanceaadeeancy Gee 


‘Wallace vs. Thames & Mersey Ins. 


‘Walther vs. Mutual Life Ins. Co....XIII., 815 
Walsh vs. Fire Association 

Walsh vs. Hartford Fire Ins. Co 

Walsh, Adm’x, vs. Vermont M. F. 


Walter vs. Odd-Fellows’ Mutual 
Benefit Society........... ecccccce 
‘Walton vs. Bagley et al 
Walton and Walton vs. Agricul- 
XVIII., 878 
Walton et ux. vs. Agricultural Ins. 
Co 
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Wamsutta Mills vs. Old Colony 


Ward et al. vs. China Mutual Ins. Co.XX., 163 
Wardle vs. Townsend 
Waring etal. vs. Indemnity Fire Ins. 


‘Warnock, Adm’r, vs. Davis et al 

Washburn vs. Artisans’ Ins. Co. 

Washburn vs. Great Western Ins. Co.IV., 112 
‘Washburn vs. Miami Valley Ins. Co. 


Washburn vs. Western Ins. Co 
Washington F. & M. Ins. Co. vs. 

CRMRUING nonin etedienes tances --XVII., 58 
Washington Life Ins. Co. vs. Haney...II., 283 
Washington Life Ins. Co. vs. Schaible.IV., 629 
Washington Mills Emery Mfg. Co. 

vs. Commercial Fire Ins. Co. et al.XII., 181 
Washington Mills Emery Mfg. Co. 

vs.Weymouth & Braintree Mut. 

Fire Ins. Co 


Washoe Tool Mfg. Co. vs. Hibernia’ 

WO FRG OG. ois cmcivsceccnasccs said V., 773 
‘Wass vs. Maine Mut. Marine Ins. Co.III., 439 
Waterhouse vs. Gloucester Fire Ins. 

15 
Waters vs. Conn. Mut. Life Ins. Co...IX., 337 
Waters vs. Mutual Life Ins. Co.....VIIL., 336 
Watertown Fire Ins. Co. vs. 
XVIII., 392 
Watertown Fire Ins. Co. vs. Grover 

& Baker Sewing Machine Co...VIII., 705 
Watertown Firefins. Co. vs. Simons..IX., 597 
Watson vs. Centennial Mut. Life 


Waynesboro Mut. Fire Ins. Co. vs. 
Conover 

Webb vs. Mutual Fire Ins. Co 

Webster vs. Continental Ins. Co 

Webster vs. Phenix Ins. Co 

Webster vs. Upton, Assignee 

Weed vs. London & Lancashire 
Fire Ins. Co. 

Weed vs.Mutual Benefit Life Ins.Co. VII., 

Weeks et al. vs. Lycoming Fire Ins. 


XVIII., 817 
33 


Weidert vs. State Ins. Co. 

Weinburger et al. vs. Merchants’ 
Mutual Ins. Co 

Welsh vs. Des Moines Ins. Co 

Wendt, Admr, etc.,vs. lowa Legion 
of Honor et al 


West et al. vs. Citizens’ Ins. Co 
Westchester Fire Ins. Co. vs. Dodge..IX., 909 
Westchester Fire Ins. Co. vs. Earl & 


Westchester Fire Ins.Co.vs. Foster. VIII., 596 





1164 


Westchester Fire Ins. Co. vs. 
RE wrecsessccbucvecssceinton XVIII., 882 
Western Assurance Co. vs. Doull 


Western Assurance Co. vs. Layer... XIV., 552 
‘Western Assurance Co. vs. Rector.XVII., 18 
Western Ass’e Co. vs. Studebaker 


‘Western ‘Assurance Co. vs. Towle.... xv. 241 
Western. Horse & Cattle Ins. Co. 

vs. O'Neill 
‘Western Horse & Cattle Ins. Co. vs. 


Western Ins. Co. vs. Tobin et al 
Western New York, Life Ins. Co. vs. 
Clinton et al 
West India & Panama Telegraph Co. 
vs. Home & Colonial Marine Ins. 
Co. (English) 
Westinghouse Electric Co. vs. West- 
ern Assuranee Co XIX., 309 
Westoner, Ex’r,vs. tna Life Ins.Co.XIV., 522 
West Rockingham Fire Ins. Co. vs. 
Sheets & Co 
Wheaton vs. North British & Mer- 
cantile Ins. Co XVII., 721 
Wheeler vs. Conn. Mut. Life Ins. Co...X., 116 
Wheeler vs. L. & L. & G. Ins. Co 
Wheeler vs. L. & L. & G. Ins. Co 
‘Wheeler vs. Traders’ Ins. Co 
Wheeler vs. Traders’ Ins. Co 
‘Wheeler vs. Watertown Fire Ins. Co..X., 344 
Wheeler et al. vs. Factors & Traders’ 
Ins. Co. et al 
Whipple vs. Supreme Lodge Knights 


..VIIL., 624 
V., 812 


White vs. Phenix Ins. Co * 
White vs. Western Assurance Co...XVI., 233 
White, Adm’x, vs. Conn. Mut. Life 


Whited vs. Germania Fire Ins. Co..VIII., 368 
Whitehouse, Adm’r, -vs. Travelers’ 
BINS on ac cnsecdede<dcnsecneccacces VII. 23 
Whitehouse, Assignee, vs.Continental 
Fire Ins. Co. et al 5 
Whitehurst, Adm’r, vs. Whitehurst. X VII., 155 
Whiting vs. Mississippi Val. Mutual 
: XX., 822 
Whiting, Adm’r, vs. Massachusetts 
Mut. Life Ins. Co 
Whitley, Adm’r, vs. Piedmont & Ar- 
lington Life Ins. Co 
Whitley, Adm’r, vs. Piedmont & Ar- 
lington Life Ins. Co 
Whitney vs. Black River Ins. Co....VII., 477 
Whitridge, Assignee,vs. Mutual Life 


‘Whittier vs. Hartford Fire Ins. Co....I'V., 622 


Index of Cases Reported — Twenty Years. 


Whorf vs. Equitable Marine Ins. Co.XVI., 380° 
Wiebeler vs. Milwaukee Mechanics’ 
Mut. Ins. Co 
Wiestling vs. Marthim 
Wiggin vs. Knights of Pythias 
Wilburn vs. Wilburn et al 


Wilkins vs. Germania Fire Ins. Co....XI.. 790 


Wilkins vs. Mut. Reserve Fund Life 


Wilkins vs. Tobacco Ins. Co 

Wilkinson vs. First National Ins. Co. VII., 775 

‘Willcut vs. Northwestern Ins. Co.....XI., 622 
XIV., 12 

Williams vs. Buffalo-German Ins. Co. XITI., 374 

Williams vs. Continental Ins. Co....XIV., 877 

Williams vs. Corson et al 

Williams vs. Firemans’ Fund Ins. Co.III., 264 

Williams vs. German Mut. Fire Ins. 


Williams vs. Niagara Ins. Co 

Williams vs. People’s Fire Ins. Co....III., 766 

Williams vs. People’s Fire Ins. Co....III., 691, 

Williams vs. Phoenix Ins. Co..........III., 436 

Williams vs. Queen Ins. Co 

Williams vs. Washington Life Ins. Co..I., 422 

Williams vs. Young Men’s Mut. Life 
Ass’n 

Williams, Adm’r,vs. North German 


XI., 793 


Williamson vs.New Orleans Ins.Co.XVII., 757 
Willis vs. Germania & Hanover 
Fire Ins, Co 
Wilmaser, Ex’x, 
Life Ins. Co 
Wilmot vs. Charter Oak Life Ins. Co..IX., 271 
Wilson vs. Life Association of Amer- 


vs. Continental 


Wilson vs. Minn. Farmers’ Mut. 
Fire Ins. Ass’n 
Wilson vs. New Hampshire Fire 


Wilson vs. Queen Ins. Co 

Winans vs. Allemania Fire Ins. Co 

Winchell etal. vs. John Hancock 
Mut. Life Ins. Co. 

Wineland vs. Security Ins. Co 

Winnesheik Ins. Co. vs. Schueller...-. 

Winsor vs. Odd Fellows’ Beneficial 


valk, TOR 


anty Fund Ass’n 
Wise vs. Phenix Fire Ins. Co 
Wolff vs. Conn. Mut. Life Ins. Co... VIII., 
Womer vs. Lamar Ins. Co 
Wood, Curator,vs. Phenix Mut. Life 





Index of Cases Reported.—Twenty Years. 


Wood & Co. vs. Phoenix Ins. Co. 
Wooddy vs. Old Dominion Ins. Co....IX., 277 
Woodruff vs. Imperial Fire Ins, Co 
Woods, Assignee, vs. Atlantic Mut. 
BR Tic cc ctinchbrenwensscciaccccsices I., 603 
Woolsey vs. Independent Order of 
Odd Fellows Lodge No. 23 
Wor!d Mutual Life Ins. Co. vs. Hand 
in Hand Bund et al 


68 
70 


34 
Worley, Adm’r, vs. N. W. Masonic 
Aid Ass’n 
Worswick vs. Canada F. & M. Ins. 


Wright vs. Hartford Fire Ins. Co 
Wright vs. Susquehanna Mut. Fire 


Wright’s Adm’r vs. Northwestern 
Mut. Life Ins. Co 
“Wuesthoff et al. vs. Germania Life 
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Wyman vs. Phenix Mut. Life Ins. 


Wynkoop vs. Niagara Fire Ins. Co...XII., 253 
Wynne vs. L. & L. & G. Ins. Co 


Wytheville Ins. & Bkg. Co. vs. Stultz.XX., 482 
Yeomans vs. Girard F. & M. Ins. Co....V., 858 


Yonge vs. Equitable Life Ass’e So- 


Young vs. Travelers’ Ins. Co. . 

Young vs. Union Ins. Co 

Young, Adm’r, vs. Mutual Life Ins. Co..II., 289 
Young and another vs. Newark Fire 


Young et al. vs. Phenix Ins. Co 
Young & Co.vs. Hartford Fire Ins.Co.IV,. 453 
Ziegler vs. Mut. Aid & Benev. Life 

Ins. Ass’n of La. 


Zigler vs. Phenix Ins. Co 

Zimmerman vs. Farmers’ Ins.Co..X VIII., 140 
Zimmerman vs. Home Ins. Co....XVIII., 605 
Zwick et al. vs. Phoenix Ins. Co XII., 464 





